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HEARING ON BUREAU OF LAND MANAGE- 
MENT REALTY AND APPRAISAL ISSUES 


TUESDAY, MARCH 24, 1998 

House of Representatives, Subcommittee on Na- 
tional Parks and Public Lands, Committee on Re- 
sources, Washington, DC. 

The Subcommittee met, pursuant to notice, at 10 a.m., in room 
1324, Rayburn House Office Building, Hon. James V. Hansen 
(chairman of the Subcommittee) presiding. 

Mr. Hansen, [presiding] The Subcommittee convenes to conduct 
an oversight hearing on BLM land exchanges and realty apprais- 
als. 

STATEMENT OF HON. JAMES V. HANSEN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF UTAH 

Mr. Hansen. The land disposition policies of the 1800’s gave us 
an extremely fragmented ownership pattern for western lands. I 
refer you to the map of Utah over there as an example of this prob- 
lem. This checkerboard pattern of ownership in the West makes 
Federal lands difficult to manage and causes numerous problems 
for state and private landowners. 

The Federal Lands Policy and Management Act of 1976 declared 
land exchanges the preferred method for blocking up the public 
lands into manageable tracts. It sounded like a great idea. We 
weren’t going to have any net loss of public lands, we were just 
going to trade parcels around until we ended up with manageable 
tracts. Unfortunately, things haven’t worked out as well as we 
hoped they would. 

I have seen minor land exchanges that have taken 15 years to 
complete. I don’t think people should have to spend a quarter of 
their lifetime fighting bureaucratic red tape trying to trade out a 
small inholding. Somehow we’ve got to figure out a way to speed 
things up. We’ve passed several land exchange facilitation bills 
since FLPMA, and yet the problem persists. 

I can personally say that as a city councilman 38 years ago in 
the little town of Farmington, we spent my whole 12 years on the 
council trying to trade a piece of land. Always it was going to get 
done, but the Forest Service and BLM never really got around to 
it. 

Then we turned around and I was on the State legislature for 
four terms and speaker for a term, and we never got it done. And 
finally, we had to put it into a land exchange bill here in Congress. 
I’ve instructed staff to start putting together another land ex- 
change bill for the 11 western States, because contrary to what 

( 1 ) 
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we’ve heard from all the agencies, it just doesn’t happen and I can 
get horror stories from every State to back that up. 

One of the biggest problems, and the one we will spend most of 
our time talking about is land appraisals. One problem is that gov- 
ernment appraisal standards do not take into account the public in- 
terest of land. Appraisers refuse to accept the value of a non-eco- 
nomic quote, “highest and best use,” such as endangered species 
habitat conservation or view-shed preservation. 

Typically, a property owner with endangered species habitat 
never gets credit for having maintained his property in such a 
manner as to constitute valuable habitat. The highest and best use 
for his land is preserving the species, and as such, the parcel of 
land should have enormous value. Unfortunately, since the ap- 
praisal process is skewed toward economic uses, the appraiser will 
value the land at next to zero. 

Under this scenario, land exchanges are difficult to consummate. 
The landowner knows his land is much more valuable than the ap- 
praisal says it is, and the BLM or whoever refuses to accept public 
interest value as legitimate criteria on which to base an appraisal. 
Often, neither side will budge and we go through this same old 
game we’ve played around here for my 18 years. 

I hope that we can come up with some answers here today. 
Maybe there are some simple ways of solving these problems, 
maybe not. Either way, I appreciate the willingness of our wit- 
nesses to participate in this dialog. 

The gentleman from Puerto Rico, do you have an opening state- 
ment? 

Mr. Romero-Barcelo. No, sir, no opening statement. 

Mr. Hansen. Thank you, sir. 

As you know, a lot of things are going on right now. Members 
will dribble in and we will be ready to respond to questions. We 
only have one panel for today and you are all seated there, so we’ll 
just start with you. 

The Director of BLM, Mr. Pat Shea, from the great State of 
Utah. We are always impressed to have you with us, Pat, and we 
appreciate you being here. We’ll turn to you. And we also have ac- 
companying you Bill Lamb, Director of the BLM for the State of 
Utah. Is Bill here? He’s there as support, is that right? And David 
Cavanaugh is also here. 

Mr. Shea, we’ll turn the time to you, sir. 

Mr. Shea. Thank you very much. 

Mr. Hansen. I don’t know if I want to limit the Director to 5 
minutes. You take whatever time you need but keep it under 20 
minutes, will you. 

Mr. Shea. No, no. I will 

Mr. Hansen. Can I hold you for just a minute. We are honored 
to see the Ranking Member of the Committee just walked in, Mr. 
Faleomavaega of American Samoa. And if you wouldn’t mind hold- 
ing just a moment, we’ll turn to this gentleman for any opening 
statement he has and pearls of wisdom, which I’m sure we’ll re- 
ceive. 
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STATEMENT OF HON. ENI F. H. FALEOMAVAEGA, A DELEGATE 

IN CONGRESS FROM THE TERRITORY OF AMERICAN SAMOA 

Mr. Faleomavaega. Thank you, Mr. Chairman. I do have a very 
short statement, and I do welcome our friends from the Bureau of 
Land Management for their testimonies this morning. 

Mr. Chairman, we all recognize that land exchanges can be a 
useful management tool that can promote more efficient land man- 
agement by all concerned. However, land exchanges can also be 
complicated transactions involving disparate, noncontiguous lands. 
Adding to this, as we know, appraisals are an art and not a 
science. 

There have always been certain underlying principles to Federal 
land exchanges. First and foremost, such exchanges should be in 
the public interest. Second, such exchanges should be done on an 
equal value basis. And third, may I suggest these exchanges should 
be willing seller to willing buyer type transactions. 

I know there are those who would like to speed up land ex- 
changes by cutting a few corners. We cannot or should not cut cor- 
ners if it means that we undercut the public interest or the prin- 
ciple of equal value exchanges. 

I look forward to the testimony of our witnesses this morning 
and I am interested in any ideas they may have for the improve- 
ment of the exchange process, as long as such ideas are consistent 
with the principles of public interest and equal value. 

Mr. Chairman, thank you. 

Mr. Hansen. Thank you. Mr. Shea. 

Mr. Shea. Thank you, Mr. Chairman. I am sure with the Rank- 
ing Minority Member’s concurrence, that we will wish the Running 
Utes well on Saturday as they move on in the NCAA, just by way 
of a side note. 

Mr. Hansen. Put that closer to you, if you would, please. We 
want to pick you up on the recorder. 

Mr. Shea. All right. 

STATEMENT OF PAT SHEA, DIRECTOR, BUREAU OF LAND MAN- 
AGEMENT; ACCOMPANIED BY BILL LAMB, DIRECTOR, STATE 

OF UTAH; AND DAVID CAVANAUGH, SENIOR APPRAISER, BU- 
REAU OF LAND MANAGEMENT 

Mr. Shea. Thank you for the opportunity to testify on the Bureau 
of Land Management’s exchange and appraisal process. Since be- 
coming the BLM Director, I have come to appreciate both the im- 
portance of the exchange program and its complexity. It is vital 
that the interests of the taxpayers, the true landowner, be pro- 
tected and that we find means of improving and facilitating the ex- 
change process. 

We know that there is room for improvement in our land ex- 
change process. We need to consider how the appraisal process 
might be revised, whether the BLM is applying consistent criteria 
in identifying potential land exchanges, how much discretion 
should be left to local BLM managers, and what guidelines are 
needed when private developers and nonprofit conservation groups 
are involved. 
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By strengthening its land exchange policies and procedures, the 
BLM can continue to acquire private property for public use while 
protecting the interests of the American taxpayers. 

I have undertaken several measures to improve this program. I 
have established a procedure for a second level review by the BLM 
State director or the Washington Headquarters Office. The second 
level review requires concurrence in decisions involving exchanges 
greater than $500,000 in value. 

These new procedures also require a feasibility analysis report 
for all land exchanges and require that concurrence for any dis- 
missal of protests to any land exchange decisions. I should add 
here that in the two months that this process has been in place, 
there have been no delays in the exchanges that were presently 
going through the process. 

In addition, I am establishing a bureauwide land exchange team 
to assist in the review of high priority exchanges, provide addi- 
tional technical support to BLM field offices, and address policy 
and procedural issues. 

And it’s my anticipation, Mr. Chairman, that that exchange team 
will be located outside of Washington, DC and will have strict 
timeline guidelines to make sure that it does not cause a delay in 
the process. 

Before discussing the specifics of the program. I’d like to offer 
some background on the exchange program. The BLM, as you 
know, has stewardship of more than 264 million acres of land — 
more than any other Federal agency. It completes 60 to 70 land ex- 
changes every year. On average, these exchanges total roughly 
150,000 acres of land exchanged each year at a value of approxi- 
mately $50 million. 

Land exchanges are an important tool to carry out the BLM land 
management program. Exchanges allow the BLM to acquire the 
kind of land that is suited to public ownership; land the public use 
or for conservation, such as habitat for wildlife, including threat- 
ened or endangered species; land that offers recreational opportuni- 
ties for the public; or land containing sensitive riparian areas that 
are critical to the health of streams, rivers, and entire watersheds. 

Exchanges also allow the BLM to consolidate land ownership 
patterns where appropriate to increase our efficiencies and reduce 
cost. The Department strongly supports public ownership of public 
lands, and is committed to working with other jurisdictions to im- 
prove land ownership patterns and the management of those lands. 
This is consistent with the Eederal Land Policy and Management 
Act of 1976. 

Historically, land exchanges are time consuming because of the 
number of affected parties, user and interest group concerns, and 
lengthy assessments and analysis procedures. However, the Eed- 
eral Land Exchange Eacilitation Act of 1988 and the joint BLM and 
Eorest Service regulations published in 1993 have provided tools 
that can improve the land exchange process. 

Parties involved in the exchange must reach agreement on a 
wide variety of issues, including scheduling, sharing of cost, selec- 
tion of appraisers, number of appraisal reports, and methods of re- 
solving disputes concerning the appraised value. Like other com- 
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plicated real estate transactions, there can be periodic delays and 
disagreements between the parties. 

And I’ve given you several examples in the testimony that I sub- 
mitted for the record, where it gives you a state-by-state breakout. 
I won’t go through those, but will certainly be able to answer ques- 
tions that the Committee might have about that. 

The vast majority of land exchanges are like these examples — so 
clearly logical and mutually beneficial that they are completed 
without protest or controversy. Sometimes, however, proposed land 
exchanges do become contentious. Appraisals can be subject to 
question and criticism from those involved in the proposed ex- 
change, or from outside parties. 

Appraisals are especially difficult and controversial in areas of 
rapid growth and volatile market prices. This makes the job of ap- 
praisers even more challenging. Land exchanges are voluntary 
transactions. They require mutual agreement by the parties to the 
transaction on a wide variety of issues, including value. To be suc- 
cessful, the parties to the transaction must have confidence in the 
appraisal process. 

I’d like to describe briefly how real estate appraisals are incor- 
porated into the land exchange process. The appraisal process is es- 
sential in reaching agreement on the value of the lands involved 
in the exchange. Again, it is important that the parties have con- 
fidence in the integrity and impartiality of those involved in the 
process. 

Real estate appraisals are obtained to “estimate,” the market 
value of lands involved in proposed land exchanges. Ideally, the ap- 
praisal report is an objective, impartial estimate of what property 
would sell for on the open market as of the date of the appraisal 
report. The credibility of the appraiser’s report is affected by his or 
her ability to obtain reliable market information, properly analyze 
the information, develop and test various assumptions, and reach 
a logical and supported estimate of the value. 

The appraisal report is an opinion of value; an appraiser’s esti- 
mate of what the property would likely sell for. The appraiser does 
not determine value, but instead estimates market value. 

Appraisal reports are prepared in accordance with BLM ap- 
praisal standards in 43 CFR 2200, and to the extent appropriate, 
with the Department of Justice Uniform Appraisal Standards for 
Federal Land Acquisition. These standards are consistent with the 
Uniform Standard of Professional Appraisal Practice published by 
the Appraisal Foundation, Appraisal Standards Board. 

We review appraisal reports to assure that they meet profes- 
sional and BLM appraisal document standards. The reviewer pre- 
pares a report approving the appraisal and recommending its use 
for purposes of reaching an agreement. 

If parties to a proposed exchange cannot reach agreement on the 
approved appraised values, bargaining or other methods may be 
used to reach an agreement. 

If chances for agreement are remote, BLM or the property owner 
may decide to end further efforts. 

We define bargaining as a process other than arbitration by 
which parties attempt to resolve a dispute concerning the ap- 
praised value. Different forms of mediation or dispute resolution 
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techniques may be used to resolve the disagreement. The process 
is premised on the theory that reasonable people can reasonably 
disagree with the appraiser’s analysis. Therefore, bargaining is lim- 
ited to the information, assumptions and conclusions in the ap- 
praisal reports. 

Any agreement reached by the parties must be in writing and 
made part of the land exchange administrative record. Any ap- 
praisals presented during the bargaining process must be open to 
review by a qualified appraiser representing the agency with re- 
sponsibility for appraisal review. The BLM State Director must 
concur in any agreement reached through bargaining. 

Once the parties have agreed, BLM published a notice of decision 
regarding the proposed land exchange transaction. The NOD in- 
forms the public of the BLM’s decision to proceed with the land ex- 
change. The public has 45 days to comment or protest BLM’s deci- 
sion. During the 45-day period, the appraisal reports, along with 
other supporting documentation, is available for review by the pub- 
lic. 

I want to add here that the public’s review of any exchange is 
an essential part of my, and I believe, the Bureau’s filling its fidu- 
ciary duty to the taxpayers. I think a great deal of problems could 
have been avoided in the past had there been a more complete pub- 
lic review of the proposed transactions. 

In conclusion, I hope the information I have shared today has 
clarified the process and demonstrated my commitment to achiev- 
ing a better program. Protecting the natural resources, protecting 
the public’s assets, and achieving a fair market return on all land 
transactions are my primary goals. 

I believe that a hearing like this can be an interesting forum to 
explore means by which we could make adaptations that might 
meet some additional needs that constituents of yours or other 
members of the Committee may have brought to your attention. 

This concludes by statement, and I will be glad to answer ques- 
tions you may have. 

[The prepared statement of Mr. Shea may be found at end of 
hearing.] 

Mr. Hansen. Thank you, Mr. Director. We appreciate your state- 
ment. Mr. John Harja of the Governor’s State of Utah, Office of 
Planning and Budget, we’ll turn the time to you, sir. 

STATEMENT OF JOHN HARJA, GOVERNOR’S OFFICE OF 
PLANNING AND BUDGET, STATE OF UTAH 

Mr. Harja. Thank you, Mr. Chairman. I’d like to say I am here 
today as vice chair of the board of trustees for the School and Insti- 
tutional Trust Lands. I’m not sure it is, but it’s the second largest 
landowner in the State of Utah. 

The school trust lands, of course, were given for a specific pur- 
pose, and that is to generate income for the schools. And as such, 
and as you mentioned, they are scattered all over the state. When 
the BLM or the Federal Government decides to engage in protec- 
tive activities such as national parks, monuments, ESA protection 
areas and the sort, our lands are inevitably involved. So we have 
a vested interest in seeing exchanges. 
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With that in mind, they have to be efficient and they have to 
have low transaction costs to be attractive to us, and that is basi- 
cally what we see not happening. With trust lands, there are no 
two-parties with BLM. There are mineral lease payments in tar- 
gets. If the target is a mineral acquisition, half of the money comes 
to the State of Utah, and that has to be recognized in any exchange 
proposal. 

There is also a restriction on what Trust Lands can do in terms 
of selling its minerals, which is why we’re so interested in ex- 
changes. The State and local government is also involved, as I men- 
tioned. The mineral lease payments and local people are always 
very interested in those and the actual use of the land. So there 
are no two-party exchanges. 

The main issues for us are what we would want to acquire and 
the valuation issue, which is I think the key target today. Trust 
Lands is very interested in administrative exchanges and entered 
into an MOU with the BLM a couple of years ago to try to expedite 
this process, and instead, has found it seriously slowed down. 

I’m going to discuss some of those, but as I do, I would like to 
mention right now though that we are very appreciative of the help 
of Mr. Bill Lamb, the State Director, has given us and his process 
in bringing in outside facilitators as help to unstick some of the 
deals. We actually, in fact, did complete an exchange recently in- 
volving some habitat conservation areas near St. George for some 
property up near Park City. 

As we see it, there are basically a couple of difficulties. Some 
have to do with the substantive issues and most of them have to 
do with the process. The substantive issue as we see it has to do 
with prejudging the issue. As we talk with BLM appraisers, they 
are full of statements like, your land is worthless and we don’t 
need to do a serious appraisal here because we can complete this 
is a couple of months. 

For example, in 1993, this Congress passed what we call the 
inholdings bill. Public Law 103-93, a bill designed to help us get 
our trust lands out of the national parks. As the bill was being 
signed by the President, we got together and the BLM appraisers 
said this should take us two months. That didn’t give us any great 
feeling of hope. In fact, it’s five and a half years later. The ap- 
praisal process itself took two of those years, just to have four peo- 
ple appraise 539 separate tracts of land. 

The point of all that is we have to have trust in what the BLM 
will do. We need to know are they going to be fair, are they going 
to give us a fair shake. And when we get statements like that put 
in up front, it’s very difficult to believe that either the appraisal or 
the review will be fair to us. So we get stuck in an impasse. 

The procedural issue I think that we see is we don’t know exactly 
how it’s going to proceed. Appraisals are done and then what? It 
was never made very clear to us in either inholdings or some of our 
other exchanges that are underway what would happen. 

The Director mentioned bargaining. That was never made clear 
to us that this is how we’ll bargain. The universe of bargaining or 
the universe of mediation is never made clear. 

In addition, there are a number of outside effects that seem to 
pop up that give us difficulty and make us think the process in not 
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fair. They have to a lot with what I call the tail wagging the dog. 
We look at the person that’s been designated to work with and we 
say, OK, you’re the contact person and you’re the person that we’ll 
start with. 

And as we proceed to try to negotiate a process that will work, 
to clarify what I just mentioned, other people lower down in the 
chain will start tossing in extraneous things like ethical complaints 
against appraisers or complaints that the process itself that we just 
designed in order to complete this is not fair to the Federal tax- 
payer. 

Now we’re not trying to be unfair to the Federal taxpayer, but 
we are trying, as two sovereigns, to negotiate a process that will 
lead to a result. And if an appraiser is saying it’s unfair to the Fed- 
eral taxpayer, it gives the Director pause. And one year of a delay 
in our inholdings process was due to this sort of thing. 

The point is we’re willing to work with the BLM in whatever 
process we can negotiate. And the Director mentioned all of their 
requirements, and most of those are OK as long as we can see that 
this is the path. But it needs to stick there. And if the appraisers 
are undermining the process, then nobody knows where we’re going 
and it just leads to a big stuckness, impasse. 

The basic problem in terms of valuation is appraisers can, in 
fact, as the Director mentioned, come out with wildly differing val- 
ues. We’ve seen millions of dollars in difference, or hundreds of mil- 
lions of dollars, in some cases. How do we resolve that? 

Mr. Secretary Babbitt has mentioned horse trading, he’s men- 
tioned being creative and solving that. That’s fine with us; we’re 
willing to be very creative. But we need to understand how the ap- 
praisal process gets into that. 

The chairman mentioned the natural valuation issue. I don’t 
want to go into that a whole lot, but I would like to mention that 
it is certainly — maybe Mr. Hansen will talk about it more — the ap- 
praisal industry is engaged in a big debate on how that should 
work out. 

I think that from our perspective, the Federal Government is 
kind of missing the point. The chairman mentioned economics. We 
don’t call it economics, we call it non-monetary uses. 

For example, school trust lands recently in the recent year has 
auctioned off a number of lands and the values have ranged from 
$400 to $600 an acre up to $4,000 an acre. These are people that 
just want to own the land. They have no water, no power. All they 
want to do is own the land and basically leave it be. This is a mar- 
ket, in our view. People are spending money for this kind of thing. 
This has gotten to be taken into account in the Federal process, 
and right now, that’s very difficult. I think it’s sort of like the Fed- 
eral Government is ignoring the issue. 

Congressional action, I think, is necessary for some things. For 
example. Congress passed something in the St. George area that 
the appraisers would not consider the effects of Endangered Spe- 
cies Act. I think that was right, and that’s the sort of thing that 
might help unstick some problems. And I would certainly, as those 
come up, ask the Congress to consider that. 

My own belief is becoming that appraisals, the detailed appraisal 
process is very difficult in large exchanges like we’re engaged in. 
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We have our inholdings of 539 tracts. We have a new national 
monument; we’ll have 337 tracts in there. It simply becomes too 
large and too unwieldy. 

Some way to collect issues or collect tracts into groups is nec- 
essary here and it may take the Congress to help us do that. In 
fact, what we think is better is in 1996, there was an Arkansas 
Oklahoma Exchange Act passed. Evidence of value was basically 
presented up here in the Congress and Congress directed that this 
thing happen. For large exchanges, I am becoming more and more 
convinced that may be the way to have it proceed. 

With that, Mr. Chairman, I will quit. 

[The prepared statement of Mr. Harja may be found at end of 
hearing.] 

Mr. Hansen. Thank you, Mr. Harja. Commissioner Alan Gard- 
ner, County Commissioner of Washington County, Utah. If you will 
you pull that mike up to you. Commissioner, I would appreciate it, 
and we will turn the time to you, sir. 

STATEMENT OF ALAN GARDNER, COUNTY COMMISSIONER, 
WASHINGTON COUNTY, UTAH 

Mr. Gardner. Thank you. And I would like to echo a lot of 
John’s comments. My name is Alan Gardner and I live in Wash- 
ington County, Utah, where I presently serve as a County Commis- 
sioner. My family owns property in an area designated as habitat 
for the Desert Tortoise. And for the last 8 years, we’ve been in- 
volved in the process of establishing a habitat conservation plan 
within Washington County under the Endangered Species Act. 

And I do appreciate the opportunity to say a few words about the 
inappropriate way we have been dealt with property holders in the 
HCP. We indicated initially to the BLM and the Fish and Wildlife 
Service that we liked the property that we had, but we would be 
willing to accommodate the creation of the HCP by trading our 
property, along with others in the area, for BLM property of like 
value. 

We are one of 35 other different owners of 6,803 acres of private 
property, and that doesn’t include any school trust lands, that was 
to be included in this Desert Tortoise HCP that encompasses about 
65 square miles. 

Because of the suggested devaluation of private property by Mr. 
Jack McDonald of the State BLM office, it took intense negotiations 
that lasted almost a year between BLM, Fish and Wildlife, the Jus- 
tice Department, Washington County, and the private landowners 
to finally come to an agreement as to how value was to be deter- 
mined. 

And there was a preliminary estimate of value established by an 
accepted appraiser, and this appraiser was to be selected by the 
private property holders from an approved list of appraisers fur- 
nished by the BLM. This estimate was then to be reviewed by Mr. 
Don Duskin, BLM’s chief appraiser for Oregon and Washington, 
and the preliminary estimate was then to be upgraded to a final 
appraisal prior to completing an exchange. Neither the State BLM 
office or any of its contract appraisers were to be involved in any 
of this process. 
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Everything was moving along nicely until Mr. McDonald of the 
State Office of Appraisers did not like the value of the property 
and, contrary to the agreement, sent down his own appraiser, Mr. 
Paul Meiling, who determined that since our property was tortoise 
habitat, it was only of token value and appraised it at less than 
15 percent of the preliminary value estimate. 

This devaluation of our property is a classic example of green-col- 
lar crime. Net gains stolen by the government would have been 
over $1.5 million for my family. By this breach of agreement by 
BLM and the subsequent devaluation, all the HCP property trades 
came to a screeching halt. 

Almost a year later, we once again agreed to proceed under a 
bargaining agreement with a team appointed by the BLM. We 
came to a bargain value, and in so doing conceded to give up 
$1,000 an acre or $239,000 which would have been the cost of 
doing a Section 10 permit on our property if we were to develop it 
ourselves. 

We also had to pacify Fish and Wildlife Service by agreeing to 
a fencing cost that came to another $63,360 for a total of $302,360 
in mitigation costs. 

BLM agreed that since our value was frozen at the March 20, 
1996 date, whatever property we acquired from the BLM would be 
valued at that same date. Coming up with a value for like property 
to trade has been just as frustrating as the first part of the trade. 

After disposal property by BLM had been identified, we selected 
an appraiser from the BLM list. His appraisal was reviewed and 
accepted by Mr. John Widdoss of BLM, but was eventually rejected 
by Washington. We selected a different appraiser from their ap- 
proved list and his work was likewise rejected. 

So once again, BLM contracted their own appraiser and another 
appraisal has been completed on the trade property. It seems that 
they have the ability to keep requesting appraisals until the num- 
bers satisfy them, with no consideration given to the rights of the 
private property holders. 

Another area of concern is that even though the private property 
holders in the HCP were not anxious to exchange their property, 
but were willing to do so to accommodate the proposed HCP, they 
were still required to bear the cost of the appraisals and surveys 
of the lands they were trading for. 

A final concern is the complication and expense that comes about 
because of the historical and archeological sites. The mitigation 
costs were allowed to devalue our property, but in the case of the 
trade properties, they can become almost insurmountable expense 
that is added to the price. Why should the private property holder 
get deducted on one side and charged on the other? It appears to 
be a double whammy. 

Those mitigation costs should be subtracted from the value of the 
property trades. 

In the case of the Washington County Water Conservancy Dis- 
trict, those costs, including the clearance costs, have come to al- 
most $800,000. And I might note in two months of working on the 
archeological clearances, for that money they have found one ar- 
rowhead and a bunch of charcoal. 
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The appraisal of other private property within the HCP has im- 
proved since most recent legislation has helped to clarify the value 
of habitant land in Washington County. Also, the Utah State Direc- 
tor of BLM, Mr. Bill Lamb, has assigned more local BLM personnel 
to assist in land exchanges. Mr. Cavanaugh from Washington has 
been to St. George several times to try to expedite this process, 
which we appreciate very much. But this process is still trying. 

I have a few suggestions that I would like to offer. Somehow the 
decisions need to be made on a more local basis with enough staff 
in the local office to accommodate it, and reasonable appraisers in 
the State office to back up. The time to accomplish the trade needs 
to be greatly reduced. There has to be recognition of fair market 
value without the presence of an endangered species considered. 

Mitigation costs for archeological sites should be deducted from 
the appraised value if they are going to be paid by the new owner. 
And there should be a limit to the number of appraisals and re- 
views that can be done on any one piece of property. 

Thank you very much. 

[The prepared statement of Mr. Gardner may be found at end of 
hearing.] 

Mr. Hansen. Thank you, Mr. Gardner. Mr. Hanson from Hanson 
Appraisal Company, we turn the time to you, sir. 

Mr. Woodward Hanson. Yes, sir. I’d first like to thank Con- 
gressman Goss for providing the introduction and thank you, sir, 
for giving me an invitation and an opportunity to appear before 
this Subcommittee. 

I also ask that you please include my full written testimony, 
along with my supplemental summary of today’s oral testimony 
into the record. 

Mr. Hansen. Without objection, all of the full testimony will be 
included in the record. 

Mr. Woodward Hanson. Yes, sir. Thank you. 

STATEMENT OF WOODWARD S. HANSON, HANSON APPRAISAL 

COMPANY, INC. 

Mr. Woodward Hanson. First, what I’d like to do is begin by 
identifying what the appraisal industry perceives is the problem. 
As 1998 Vice President of the Appraisal Institute and an MAI 
member with 20,000 members nationwide, we have dealt with this 
problem again and again. 

We believe that the valuation of public lands, balancing preserva- 
tion and development, is not an economic issue. It is a social, cul- 
tural, political issue, and it requires a political solution. Others 
agree. Recently, an article was published in the National Resources 
Law Center Review from the University of Colorado, right on point 
with this in that regard. 

Currently, there is a fundamental disagreement over the ele- 
ments of value for public and natural lands. The problem has led 
to wide ranges of value estimates for public lands and increased 
delays in land transactions. 

I know that most of you are familiar with the Dell Webb land 
transaction involving 4,700 acres of public lands located south of 
Las Vegas, Nevada. But let me take a few moments to give you 
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some highlights of this exchange with respect to the appraisal 
issues. 

From our understanding of our land swap, it was well-docu- 
mented that the case illustrates large deviations in the land value 
estimates and an extended time period to complete the land trans- 
action process. 

Regarding the land value estimates, value estimates ranging 
from $9,000 per acre to $10,600 per acre were first obtained by 
BLM, whereas third-party interveners have appraised the property 
at $36,000 per acre, representing a difference of almost $12 million. 
Shocking as this may be, this is not an isolated incident. 

In addition, the complexity of the appraisal problem and the pos- 
sibility and potential of third-party intervention and lack of an ef- 
fective public policy to address the valuation involved drags trans- 
actions like this on for years without resolutions. 

And part of the complexity of these types of appraisal assign- 
ments is you’re dealing with properties in transitionary locations 
that have other issues such as comprehensive plan amendments, 
zoning changes, infrastructural extension, offsite liabilities, et 
cetera. 

The solution: I’m here to offer what I believe is the pathway to 
a solution. Congress needs to make a real commitment to better de- 
fine its public policy relating to the valuation of public lands. 

Congress also needs to establish clear priorities for the use and 
development of public lands and natural resources. The appraisal 
community has already begun working to solve the problem. There 
is an active debate within the appraisal industry on the issue of 
the valuation of public lands. 

The Appraisal Institute has organized a series of forums and par- 
ticipated in national debates on these issues over the last several 
years. We have concluded that we cannot solve this problem alone. 

This must be a joint effort with Congress and the administration. 
Because the valuation of public land, balancing preservation and 
development is not an economic issue, but is a social, cultural, and 
political issue, we need a political solution. And we appeal to you 
today to help us find one. 

Thank you for your time. 

[The prepared statement of Mr. Hanson may be found at end of 
hearing.] 

Mr. Hansen. Thank you, Mr. Hanson. We appreciate your com- 
ments. 

We’ll now turn the time to Mr. Tom Glass, Western Land Group. 
Mr. Glass, the time is yours, sir. 

STATEMENT OF THOMAS R. H. GLASS, WESTERN LAND GROUP 

INC. 

Mr. Glass. Thank you, Mr. Chairman, for the opportunity to tes- 
tify today. My name is Tom Glass and I’m a principal in Western 
Land Group, a national public lands consulting firm headquartered 
in Denver. 

Thank you again for your sponsorship of FLEFA and your ongo- 
ing interests in land exchanges as evidenced by your holding this 
hearing today. It’s very encouraging to us as a small business to 
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have policymakers such as you striving to improve the land ex- 
change process. 

Also, Mr. Chairman, thank you for your sponsorship of the Snow 
Basin Land Exchange legislation. We are working with Mr. Gray 
Reynolds and the Snow Basin folks as we work to try to resolve 
some very thorny appraisal issues flowing from your legislation, 
and we’ll keep you posted in that regard. 

Since our formation in 1981, Western Land Group has assisted 
in the consummation of more than 100 Federal land exchanges, uti- 
lizing both legislative and administrative processes. We continue to 
help clients facilitate dozens of new cases involving lands ranging 
from tens of thousands of acres to less than one acre. 

Working in partnership with BLM and the other public land 
management agencies throughout the West, Western Land Group 
achieved fundamental public and private land management objec- 
tives. These include, but are certainly not limited to, protecting 
municipal watersheds; placing key threatened wetlands and wild- 
life habitat in the public domain; eliminating private inholdings in 
designated wilderness areas; helping municipalities and counties 
acquire lands for administrative purposes and open space; facili- 
tating responsible community growth; and improving hunting, fish- 
ing, and recreational access to Federal land. 

Until recently, current law, regulation, and policy has worked 
well. The Federal Land Exchange Facilitation Act, which we helped 
to develop along with you and other members of this Sub- 
committee, has made some significant improvements to the process. 

We are, however, concerned about several recent developments in 
BLM’s land exchange process. First, we’re concerned about the 
newly instituted directive which relinquishes a BLM State Direc- 
tor’s authority to approve exchanges if the value of public lands in 
the exchange is more than $500,000. The directive requires that 
Washington, DC staff approve exchanges based upon an additional 
level of feasibility, analyses, and issues papers. 

Second, we are also concerned about the increased popularity of 
competitive exchanges, or BLM’s intent to auction unwanted Fed- 
eral lands to the highest bidder. As a steward of the land, BLM has 
a responsibility to get the best deal for the public when disposing 
of land. 

The best deal means more than just money, Mr. Chairman. Ex- 
changes should be driven not only by BLM priorities, but also by 
community priorities, including development planning, infrastruc- 
ture needs, open space needs, access needs and the like. To auction 
a parcel could result in an outsider who has no interest in the com- 
munity’s needs acquiring the parcel simply because he or she was 
willing to pay the most. 

And while we certainly have a lot to agree with with Commis- 
sioner Gardner and his very unfortunate situation, with regards to 
the appraisal process. Western Land Group has generally been 
pleased with the arbitration provisions. 

Prior to FLEFA, there was no arbitration and many exchange 
valuations were decided entirely by the BLM or the Forest Service. 
They were both a principal in the transaction, and also the last 
word in the transaction. 
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FLEFA’ arbitration provision has been a helpful tool to resolving 
disputes involving value. 

We also suggest that the amount allowable under Section 
206(h)(1)(A) of FLPMA be increased from $150,000 to $500,000 to 
allow utilization statements of approximate equal value, rather 
than full appraisals in appropriate situations. This would help re- 
duce the backlog of appraisals and appraisal reviews. 

On balance. Western Land Group believes that BLM’s exchange 
process has worked fairly well. However, we do have two rec- 
ommendations. First, the Federal Land Policy and Management 
Act requires that land be exchanged for exact equal value. Other- 
wise, cash equalization payments must be made. FLEFA permits 
certain waivers of this requirement. 

However, the BLM often doesn’t have access to the cash equali- 
zation dollars without coming back to the Congress to get specific 
appropriations. We recommend that Section 203 of FLPMA be 
amended so a portion of the moneys received by the Secretary of 
Interior from the sale of public lands be placed in a special fund 
for cash equalization purposes. 

And finally, while we’re a great supporter of well-crafted and 
well -managed exchanges, we recognize that exchanges are not a 
panacea and can’t entirely substitute for purchases under the Land 
and Water Conservation Fund. 

Thank you for this opportunity to speak to you today, Mr. Chair- 
man. 

[The prepared statement of Mr. Glass may be found at end of 
hearing.] 

Mr. Hansen. Thank you, Mr. Glass, for your excellent testimony. 

The gentleman from American Samoa. 

Mr. Faleomavaega. Mr. Chairman, thank you. And I want to 
offer my personal welcome to Mr. Shea, the Director of the Bureau 
of Land Management for his presence and also our friends from 
Utah. 

I would be remiss, Mr. Chairman, if I do not offer my congratula- 
tions to you, and as an alumnus of the University of Utah and the 
Mighty Utes, and their capacity to be among the top four now in 
the NCAA competition. I don’t know if you’re aware, Mr. Chair- 
man, but the Ute tribe from Utah borrowed this word Utah from 
us, because the word Utah in my language means mountains. And 
I understand it’s exactly the same meaning among the Ute tribe, 
the word Utah. So you actually borrowed this word from us, so you 
might want to carry that on to the members of the Ute tribe in the 
State of Utah. 

Mr. Shea, I appreciate your testimony. I do have some questions 
if you could help us with it. I notice that we have basically two 
Federal statutes and a series of regulations that were instituted, 
I think, in 1993: the 1976 law and the 1988 law. And then we’ve 
got these regulations that were instituted in 1993. 

Do we need to take any steps currently as far as the Congress 
is concerned to make improvements on these statutes, or maybe we 
just need to wipe them all out and start with first base again. Or 
what do you suggest that we ought to do to make improvements 
in the process? 
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Mr. Shea. You can go back to 1785 when Thomas Jefferson and 
James Madison started the cadastral survey. Because the United 
States was faced with the prospect of frontier lands and how to 
manage them, there have been, almost on a decad basis, different 
political/economic problems associated with available public lands. 
And each generation, indeed each Congress, has probably thought 
of a different way of solving the problem. 

At the end of the day, it strikes me, as the Director of the BLM, 
what I need to do in terms of my stewardship is to facilitate an or- 
derly process that will ensure the taxpayers receive the value for 
their lands while, at the same time, making the necessary accom- 
modations at the local level. 

There’s always going to be a give and take on that. You could 
take an arithmetic approach of two plus two is four and that would 
solve the problem at the local level. But as you move up the chain 
of government to county and State and Federal, I think you move 
rapidly into algebra and into calculus where the variables can have 
an enormously different impact, depending on which statute or 
which regulation you’re doing. 

I have before me the Federal Land Acquisition Act or regula- 
tions, Uniform Appraisal Standards, and you can see that it’s not 
terribly thick, but it’s very complicated to read. And then I have 
the private sector’s appraisal standards, a little bit thicker, and ac- 
tually a little bit more complicated. 

So I don’t think there is a single solution to this. I liked the sug- 
gestion that Mr. Glass made that BLM, as other Federal agencies, 
be empowered to retain some of the proceeds of exchanges for cash 
equalization purposes under a special fund. I think that has some 
merit. 

But I think to go in and throw everything out and invent whole 
cloth again is simply going to delay the process further. 

Mr. Faleomavaega. What is your opinion of Mr. Hanson’s think- 
ing that the whole situation that we’re involved in here is really 
not an economic issue, but a political one, and that maybe it re- 
quires a political solution? 

Mr. Shea. Well, I do think Congress ultimately has the authority 
through legislation to do what they will with the property and be 
held accountable in the election process. That is the ultimate solu- 
tion. I mentioned in my opening statement that we transact 50 to 
60 land exchanges a year involving anywhere from 150,000 to 
300,000 acres. Many of those transactions are small, isolated pieces 
that we need, in my judgment, to expedite so that you don’t delay 
solving problems at the local level. 

But once you get into rapidly developing areas — Las Vegas is a 
good example — and the prices are literally going through the ceil- 
ing, I think we have an obligation to make sure that the taxpayers 
are getting a just return on their property. 

Mr. Faleomavaega. I noticed in your statement you mentioned 
that you have only approved about 70 or 80 land exchanges last 
year. How many do we do on an annual basis? I mean, how many 
applications are submitted as a whole? 

Mr. Shea. I couldn’t tell you how many. There is no submission. 
What happens, if you’ll see on the chart 

Mr. Faleomavaega. Some are ongoing, I know that. Right. 
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Mr. Shea. There’s an exchange proposal and it’s usually made to 
the district manager or the State director. And I can get for you 
a guesstimate there, because sometimes that might be as informal 
as somebody walking in the district manager’s office and saying 
you know that 35 acres over in the north quarter, we’d like to see 
if we couldn’t do some exchange. 

Mr. Faleomavaega. Yes, I think it would be helpful for the 
record if you could submit that for the record, if it’s all right, Mr. 
Chairman. 

Mr. Shea. I will do that. 


The BLM completes an average of 60 exchanges annually. We estimate twice that 
many are proposed each year, but for one reason or another are not pursued. The 
usual reason for not getting beyond the proposal is one of the parties in the pre- 
negotiations decides not to pursue the proposal further. 

Mr. Faleomavaega. I saw the chart here. And I am sure the 
Chairman and I feel sometimes too, whenever we talk about regu- 
lations, there is a chilling factor that comes in. And when you say 
about the complexity, and then when you add the regulations to 
the laws, it just makes it even more complex. Am I wrong on this? 
I look at the chart. This is what we go through by doing a land 
exchange process. 

Mr. Shea. Right. But again, I would point out that where there 
are two willing parties, that process can move very expeditiously. 
Where the problem arises is when the public, as is their right, re- 
views the proposed exchange and raises substantive questions as to 
value, as to endangered species, the system, as it’s presently de- 
signed and as I believe has many safeguards to it, does slow the 
process down. And it does involve oftentimes a negotiation back 
and forth. 

I was interested with Commissioner Gardner’s comment that he 
was unaware that there was a possibility of negotiation because it’s 
clearly laid out in the regulations that I cited in my opening testi- 
mony that you can have negotiations to resolve disputes. 

Mr. Faleomavaega. How does a national institute of appraisers 
or national foundation or association really come out with a very 
accurate assessment of what an appraised value of a property, be- 
cause it seems in hearing from our friends here, that’s where the 
problem lies. It’s such a subjective 

Mr. Shea. I think you put it quite well in your opening state- 
ment when you said that the appraisal is an art form, not a 
science. And just as in science, we could verify and duplicate some- 
thing. I think I could take two appraisers out on the same parcel 
of land and in some instances, come up with widely disparate val- 
ues. And that’s where I think the chairman’s observation that, in 
many ways, it’s a political question then as to what would be a fair 
exchange for the taxpayers to accept in some instances. 

Mr. Faleomavaega. And I think that’s where the problem is. 
You don’t think that we ought to do any changes in the current law 
to make it more effective? 

Mr. Shea. Well, like I said, I like the idea of having some funds 
set aside so that we could do equalizations more expeditiously than 
having to wait for a Congressional cycle for approval of additional 
funds to have those equalizations. 
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The chairman and I have discussed the concept of a land bank, 
but again, that is a question for Congress to address. We certainly 
will be working with different national institutes and different 
Members of Congress to see if there aren’t some things we could 
do. I’m not saying we have a completely defensible system. But I’m 
just saying that if we were to remove it in its entirety, we would 
be, I think, in a very difficult position. 

Mr. Faleomavaega. And it’s just as difficult even to establish a 
national standard for even an appraisal process. 

Mr. Shea. Well, again, I think we have a very good establish- 
ment in the Uniform Appraisal Standards for Federal Land Acqui- 
sitions. Again, it’s not something that my 6th grade son could sit 
down and read and understand, but it is, with the people who prac- 
tice quite often, a very good guidance about what they need to do 
to facilitate these exchanges. 

Mr. Faleomavaega. Thank you, Mr. Chairman. 

Mr. Hansen. Mr. Hanson, did you want to comment on some of 
this statement? 

Mr. Woodward Hanson. Yes, sir, I would. With almost 20 years 
of field experience as an appraiser who focuses on eminent domain 
litigation valuation, I am often asked on the witness stand, Mr. 
Hanson, isn’t it true that appraising is somewhat more of an art 
than it is a science. And my answer has always been, well, I guess 
that all depends on who you hire. 

I would strongly suggest that the competency provision of 
USPAP takes care of that at the Federal level, and segueing into 
the comments made earlier by the Director, I looked closely at the 
BLM 43 CFR 2200, and their standards exceed industry standards. 
I can give you examples, but I won’t do that unless I’m asked to. 

You have the Uniform Standards of Professional Appraisal Prac- 
tice — ^we call it USPAP — ^which is created by the Appraisal Stand- 
ards Board of the Appraisal Foundation as a result of the S&L cri- 
ses of the 80’s. Then you have the Uniform Land Acquisition Policy 
of the Interagency Office of 1992, and then you have CFR 2200. So 
you have layers and layers of standards and supplemental stand- 
ards. 

But what I really think I can bring to this discussion as a result 
of my background in eminent domain and the case law that deals 
directly with these topics are some examples. And before I begin, 
I would remind you that the BLM land transaction process is not 
an eminent domain model; it’s a voluntary transaction model. 

But what I hear are people complaining about scope of project in- 
fluences. That’s a Federal rule. State rule. For example, if the gov- 
ernment designates a property as a protected ecological habitat and 
then goes in and buys it and alleges that it’s value has diminished 
as a result of its own policy, then that by law is something that 
you should disregard. The scope of project rule says as an expert, 
as an appraiser, you should disregard any decrease or increase in 
value caused by the project, solely by the project after its an- 
nouncement. 

I keep hearing issues that relate to, at least, Mr. Gardner’s con- 
cern of condemnation blight. Their property was affected by issues 
of blight caused by public policy, and therefore, they couldn’t 
achieve just compensation from their viewpoint. 
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I hear earlier testimony about why can’t sales of small tracts of 
land be used to value large tracts of land. Well, folks, that was the 
S&L crisis. We’ve been through that once. Five-acre, 10-acre comps 
are not relevant data points to be used in the valuation of 600, 
1200 acre tracts without doing a discounted cash-flow model, which 
includes a lot of variables like absorption and retail pricing, et 
cetera. 

Otherwise, you are going to get a number that’s called gross re- 
tail sales potential, not market value, and we’ve already fought 
that battle in the 80’s down there in Texas. So I would caution you, 
don’t go in that direction because that’s not where you want to do. 

And I would comment finally that the land valuation process, 
particularly in relation to the transaction or swap, requires a tre- 
mendous amount of due diligence on both parties. And particularly 
with regards to the issue of the noneconomic components of prop- 
erty. 

The Federal agencies have clearly opined that they will not com- 
pensate for noneconomic elements in property valuation. And until 
Congress can take a strong initiative on this particular issue, we 
are going to continue to face this stumbling block. 

Mr. Hansen. Thank you very much. Probably one of the most 
complicated issues that we ever face around here is this one. We’ve 
talked about it; every year for 18 years, we’ve had a hearing on 
this, and it becomes very frustrating. I could write volumes about 
the frustrations that people have, with the BLM, especially the 
Forest Service, Reclamation, you name it. Park Service. 

General principles, I would like to get a lot of inholdings out of 
parks. I’d like to get some inholdings out of BLM ground. It just 
makes good public policy to do that. I always worry whether the 
Democrats are in control down on Pennsylvania Avenue or the Re- 
publicans are in control. It comes into a fudge factory, in a way. 
And people become very defensive. Basically, these laws come from 
us and I have to say that sometimes the interpretation of the laws 
leave me a little cold, but still that does happen from time to time. 

So I would hope that people wouldn’t become defensive. 

But you know, I look at things like Commissioner Gardner 
brought up, and I’ve represented in my 18 years in Congress, 16 
years I’ve represented Washington County, and I cannot believe 
the problems that have been created down there on this thing of 
the 1973 Endangered Species Act. 

Mr. Doyle was in to see me the other day. I could name 20 people 
from that area that are super-frustrated, and I share some of those 
things. Somewhere — that’s what I said earlier, and this is the cop- 
out argument, is fine, as Mr. Glass pointed out, when we get to a 
certain point we say fine, we’ll just put it in legislation. 

He was talking about a land exchange on Snow Basin. What that 
was about is Jack Ward Thomas, the head of the Forest Service at 
the time, came in and sat in my room and said, “Mr. Chairman, 
there is no way on earth I can make this land exchange and jump 
through all those hoops in time for the 2002 Winter Games and 
Utah is going to look like a bunch of dummies. Therefore, would 
you do it by legislation.” And we did. 

Even at that, it was a frustrating experience. So my first ques- 
tion to him was, was there any opposition to this. He said, oh, none 
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whatsoever. Boy, was he naive. There was even a great movie star 
lobbying in front of my one office saying how bad it was even 
though he had his own. But I won’t go into that. 

Anyway, carrying that on, I would have to respectfully disagree 
with the Director, and I’m not sure I am disagreeing with you at 
all, but I think there are some places we can streamline this. Just 
look over at that chart over there. It’s fraught with problems, in 
a way. Every time there’s another person involved, then we get 
personalities involved and they have their own feelings in it. 

Mr. Gardner points out, and I think of half the people in Wash- 
ington County and Iron County. I remember when our mutual 
friend, Mr. Babbitt went into Iron County and said because we 
have found the prairie dog in there, your ground is now worth $600 
an acre. Well, that didn’t sit too well with the Governor of the 
State or myself as Congressman from that area. This is ground 
some of those people have owned for many years. 

So I’m sure that Alan Gardner sits there, he and family, taking 
him out of his role as County Commissioner, but put him in his 
role as a landowner. And all of a sudden — they’ve owned that 
ground for generations. Now, all of a sudden in 1973, Congress 
comes along and says wow, we just found this little thing called the 
Desert Tortoise. 

Of course, some of us debate where it’s very healthy in Wash- 
ington County, but very sick in the Mojave area, why we try to 
keep both sides. But I won’t get into a Fish and Wildlife debate 
here. But why is it now that Mr. Gardner’s ground is worth less 
money than that? He didn’t do this. It had nothing to do with him. 

And Director Shea, in my humble opinion, that constitutes a tak- 
ing. They took the man’s ground that was worth x amount of dol- 
lars, whether it be Mr. Gardner, Mr. Doyle, a hundred of them 
down there, who fall in that category. 

Another thing that always bothers me is every time somebody 
calls, they find an archeological site on it. I personally have gone 
down, and I go down there about every other month, and tried to 
find some of these archeological sites. I wish whoever finds those 
would go with me one of these days and point it out to me. Or 
somebody prayed there at one time. Oh, I don’t know who it was, 
whether it was those early Mormon pioneers or whether it was an 
Indian tribe or something. Then we constitute a religious issue. 

Now someone’s got to cut through this stuff. Now I don’t mean 
to take anybody on here, but I really think we’ve created ourselves 
just a ton of problems on how to handle some of these issues that 
we have. 

And then, of course, the folks who work for you, Mr. Shea, we 
always like to criticize them. That’s part of the fun of this job, you 
know, is taking on those areas, because we get it every day from 
the public who feels it’s our fault. But somehow I honestly think 
we should come up with some recommendations to do that. 

Did you want to go again? I’ve got a few more things to say, but 
I’ll turn to you and you can take the second round, if you like. 

Mr. Faleomavaega. Just one a half questions, Mr. Chairman, if 
it’s all right. I wanted to get back to Mr. Shea again, if it’s all 
right. 
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And I guess in a roundabout way in your statement, Mr. Shea, 
you’ve given us what steps, as the chart also indicates, are taken 
to do the land exchange process. Does the Bureau have some kind 
of a division of categorizations and say that this is from a small 
landowner that wants to do a land exchange to a corporate, to a 
State, and to a county so that the process doesn’t get clogged up? 

I hear from Mr. Harja even the small landowners get bogged up 
with this whole process, and I’m just curious why couldn’t it be ex- 
pedited for the situation of an individual landowner as compared, 
I suppose, to a State-owned land. 

Mr. Shea. On December 23, 1997, we issued a memorandum 
which allowed for a second review by a State director or by the na- 
tional office. The purpose of issuing that was to try to do exactly 
what you are asking about, and that is separate out those small 
noncontroversial exchanges. 

Let me give you an example. In central Utah, there was an 80- 
acre parcel that had a particular plant that was found nowhere 
else in the world. So if we had allowed an expedited exchange, it 
would have been entirely possible for that parcel to have been ex- 
changed without anybody making an assessment of the scientific 
value under the Endangered Species Act of that plant. 

So what we are encouraging our people to do at the local level 
is to come up with those exchanges that can be done as expedi- 
tiously as possible. And as I said, on this chart, it flows very quick- 
ly if there is no controversy. Now, unfortunately, we live in a time 
of great contentiousness, particularly when it comes to land ques- 
tions. And that’s where it has bogged down. 

Now, Congress may well come along, either with specific legisla- 
tion authorizing exchanges or with a streamlining of the process. 
That’s your authority. I would probably be here as the Director ar- 
guing against making it too efficient because I think some of the 
abuses that were mentioned in the 80’s would arise again very 
quickly. And one of the things that this process, I believe, has done 
is avoided the taxpayers’ losing on the exchanges. 

Mr. Faleomavaega. Boy, that really — ^you say that this one par- 
cel of land had one plant in there that is the most rarest in the 
world. 

Mr. Shea. Well, there was no other place. The reason I’m famil- 
iar with it was the Nature Conservancy eventually worked out an 
exchange and preserved it through an exchange process that I 
think took about two and a half years. 

Mr. Faleomavaega. So in every procedure whether it be through 
individual, corporate, county. State, we’ve got the Endangered Spe- 
cies, you have the scientific community that has to go in there and 
make a thorough check of the 

Mr. Shea. They have to make that assessment, yes. 

Mr. Faleomavaega. And how long does it take? 

Mr. Shea. Again, it can take a very long time, or it can be done 
quickly. That’s one of the areas where our inventorying the flora 
and fauna on public lands would be of assistance. We are creating 
an Automated Land Mineral Records System, ALMRS, which will 
allow us to retain in digital form information such as that. So I 
think in the future that process can be done more expeditiously. 
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But right now we don’t have those assessments in many areas and 
therefore, they have to be done as the proposal was done. 

The average is 18 months to complete a land exchange. The inventory and clear- 
ance work required by regulation is the most time consuming portion of the process. 
The negotiations and agreement on land value can also add to the length of the 
transaction. 

Mr. Faleomavaega. I suppose this adds to my sense of frustra- 
tion right now. I’ve been following this issue for the past 7 years 
in trying to get a better process of giving Federal recognition to 
some 100 Indian tribes that are still not federally recognized. And 
some of these tribes now, over 100 years, they are still not consid- 
ered Indians, which in my mind is an insult and I resent it very 
much the current procedure, the way it’s done. 

And I looked at the Indian tribes almost like Mr. Gardner here 
and the others, going to such a tremendous amount of money and 
then all to no avail. I mean, just without any real sense of success 
in going through the process. 

I am trying to get in my mind, Mr. Shea, what in your proposed 
procedure with these regulations, what do you see now as the aver- 
age time factor that will take really for a land exchange to take 
place? 

Mr. Shea. I’d have to, if I may, give you an answer on the record 
written for that, because it would have to be just a guesstimate. 
But there have been some exchanges that have been accomplished 
in less than a year, but most of them take around 18 months or 
more. 

Mr. Faleomavaega. There was discussion also about the public 
interest value. I am a little confused on that. Can you shed some 
light on this, the public interest value of the land exchange, I sup- 
pose. 

Mr. Shea. I haven’t used the term public interest value. What I 
have been using as a term is the fiduciary duty I feel to the tax- 
payers, make sure that land that they’ve, in a sense, acquired over 
the years is not turned around and then an exchange value of x 
is given to it at the exchange date, and then four days later, it be- 
comes four times x. 

Mr. Faleomavaega. I suppose in layman’s terms, what I would 
look at the public interest value meaning is that making sure that 
the public’s property is protected by the government, that you don’t 
get shortchanged. And I wondered, maybe Mr. Hanson can help me 
out if there is, if we could properly use the term. 

Mr. Woodward Hanson. Sure, yes, sir. The term public interest 
value has not been well-defined in appraisal literature. It’s gen- 
erally recognized as the increment over market value that a prop- 
erty may command, as a result of special and unique cultural, eco- 
logical features. 

Mr. Faleomavaega. Mr. Webb, you cited the Dell Webb land ex- 
change as an example in Las Vegas. Would you say that public in- 
terest value comes into play with that. 

Mr. Woodward Hanson. I am not familiar with public interest 
value having any context to the Dell Webb exchange, sir. It was 
more an issue of a property — I think you were on to something that 
I think is brilliant, is there needs to be a recategorization of these 
lands. 
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One obvious set are BLM lands that are located in urban fringe 
areas need much different due diligence than do lands that are in 
remote rural areas. If I have a piece of property that’s on the edge 
of Las Vegas that’s growing at 8 percent a year — I was just there 
working on the CalNev Pipeline, and I see Henderson, Nevada 
busting at the seams and I got 4,700 acres next to it. I’m going to 
take a real darn close look at what the value of that is. 

I know my institutional clients would make me do that, and I 
would certainly expect the government to do the same thing on be- 
half of the American people. 

Mr. Faleomavaega. Well, if I knew that a Federal highway was 
going to come there 10 years from now, that you want to purchase 
all the land there that belongs to BLM, knowing that something 
very good is going to come through there. So public interest value 
becomes less valued in the public interest. I mean, the public’s in- 
terest in terms of the property owned by the public just was not 
taken very fairly, I guess. 

Well, now that I’m more confused than ever, Mr. Chairman, I 
just wanted to ask in terms of the examples you cited, Mr. Chair- 
man, I can appreciate the problems that sometimes we have. And 
I think, Mr. Shea, I don’t want to put the onus in saying that it’s 
the bureaucratic mess that is causing this whole problem. But I 
guess it comes right back to us here in the Congress. And if it’s 
us, we want to fix it. But we don’t want to continue spinning our 
wheels and continuing having hearings like this and not solve the 
problem for the next 10 years. 

Mr. Shea. One of the things I would suggest is that there is no 
single solution. However, your comments and questions have led 
me to a concept that I would posit for the Committee’s consider- 
ation. When we do move forward to form this national exchange 
team, it would be entirely possible for them to prepare an annual 
report which we would give to you so that there would be an ap- 
proximate source of data about exchanges that the Congress could 
review, and then in its wisdom decide whether or not something 
legislatively needed to be done. 

Mr. Faleomavaega. I certainly have no objection to that, Mr. 
Chairman, and I hope that maybe that can be done. But at the 
same time, we want to encourage input from our friends at the 
State and local levels so that if they’re frustrated, we want to hear 
about it. And I think our good friends from Utah are very, very 
frustrated with the current process. At least, that’s what I gather. 
Mr. Harja. 

Mr. Harja. Yes, if I could, to further your confusion about public 
interest value, if I could. We were discussing, the Director and Mr. 
Hanson were discussing the changing face of the urban areas and 
difficulties there. 

What I was trying to suggest is that this is also occurring in the 
rural areas, in the areas that are the parks and the scenery and 
all the pretty stuff that we all want to preserve, and the Endan- 
gered Species Act animals. 

Mr. Hanson mentioned a second ago that he called it the incre- 
ment above market value. I think the debate from our view is, is 
in fact that market value or not. And in fact, what I was trying 
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to say with my examples of value is people are buying these lands 
for that purpose, and we call that economics, supply and demand. 

That is the debate. And I agree with Mr. Hanson that if the Con- 
gress could assist us with that debate, help the appraisers out and 
help us understand, that would be of great value. 

Mr. Faleomavaega. Thank you, Mr. Chairman. 

Mr. Hansen. Thank you. Mr. Haija, I hope everyone realizes, his 
responsibility is to do some land exchanges for the State of Utah 
for the children as far as trust lands. Some of our other States in 
the West do a much better job than we do. I think we dropped the 
ball maybe 20 years ago when New Mexico and others got on the 
ball and did something. 

We have an awful lot of children there and it costs an awful lot 
of money to take care of their education. And Congress wisely put 
some of that in trust lands, but we don’t have the best lands. 

How is your exchange coming that we have talked about ad nau- 
seam for the last 10 years? 

Mr. Harja. With great anticipation, we came to Congress in 1992 
and 1993 asking for a process that would help us exchange those 
lands out of the National Parks, Forests, and Indian Reservations 
and acquire some properties that were about to be developed, and 
we could generate the money to put in the permanent fund to 
spend on education. 

The Congress at that time was not willing to look at our esti- 
mations of value, our sense that it is approximately equivalent. 
And it chose instead to choose a process of appraisal. And Mr. 
Ventos sat here and said we would like every nickel to be ac- 
counted for. 

Well, it made some sense to us. Maybe in my naive atmosphere 
at the time, I said we can do this and appraisals shouldn’t take too 
long. Instead, as I mentioned, as we started into it, it was a sense 
of prejudgment, a sense of these lands are out there only to hold 
the earth together, as I recall was the statement. And we started 
to feel uncomfortable. 

We negotiated a process where the appraisal industry, four high- 
ly qualified people that we jointly chose, would work on this prob- 
lem. And I have to say, I think those four felt overwhelmed by 500- 
and-some-odd tracts scattered all over the State, and these are 
640’s, these are not 10-acre things. They are rural, they are remote, 
they have minerals. 

They had to examine 20 different minerals: coal, alabaster, ad 
nauseam. We had to hire not only four appraisers and a research 
assistant to go out and look at all the comparables. We had to hire 
a mineral appraiser because we had 175 tracts where we only 
owned the minerals. And he had to hire 15 different experts on 
minerals. That process alone cost us about $1.5 million. 

And we’re nowhere near completing it because, despite our ef- 
forts, this question of what is the market for rural areas came up 
and the — I believe the USPAP allows for these sort of things to be 
considered, that Mr. Shea mentioned. The Federal book here, this 
yellow book, does not allow that. And to us, that’s simply ignoring 
a common issue. 

So we’re stuck right now. We had to finally — the State had to sue 
and we’re now in negotiations with the Department of Justice to 
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try to conclude this. And right now, assuming all goes well for us 
in courts, we’re looking at probably 10 years from start to finish 
to get an exchange of 500-and-some-odd parcels done. I am hopeful 
we can simply mediate that and be done soon. 

Mr. Hansen. Mediate that and be done soon. 

Mr. Harja. Mediate the dispute. 

Mr. Hansen. Soon? How long do you say you’ve been on it? 

Mr. Harja. I used to estimate days and months. Now I don’t do 
that anymore. I just say soon. 

Mr. Hansen. If Roll Call was here, they’d put that in as the Joke 
of the Day. But thank you for your good work, though. I know Mr. 
Haija works very diligently on that. 

Mr. Harja. We intend to conclude this. We intend to get this 
done. It’s in our best interest. It is just frustrating that the process 
turned out to be so large 

Mr. Hansen. Well, you’ve got the monument in there. Of course, 
the monument is almost nothing to a lot of us, even though the del- 
egation takes the point that it’s reduced the WSAs down to 2.8, 
rather than 3.2. That doesn’t really matter much either way. But 
I’d sure like to see some of that resolved, and I think most of the 
citizens in the State of Utah would. 

Every time they pick up their property tax notice and see how 
much their mill levy goes to education when we should have taken 
the vision of a very great Governor by the name of Scott Matheson 
and gone ahead and done that some time ago. I wish we had 
blocked that out. We’d have most of this out of our hair when he 
came up with that Project BOLD which should have been done 
years before. 

Mr. Glass, you had a comment. 

Mr. Glass. Thank you, Mr. Chairman. Just to clarify a couple of 
things. I’m not an apologist for the exchange process at all. I know 
that there are certainly some subjective elements to appraisals, but 
because of FLEFA, the agencies are no longer arbitrary, and that’s 
because of the arbitration provision. 

We’ve been through one arbitration. Out of over 100 land ex- 
changes, we’ve taken one case to arbitration. In that case, the gov- 
ernment lost big. They were accused of being arbitrary and capri- 
cious and the arbitrator determined such. 

One of the main problems with completing exchanges, Mr. Chair- 
man, is that the staff reviewers often lack the self-confidence to re- 
view people’s work, like Mr. Hanson here, and approve it without 
a lot of squirming and teeth gnashing and fingernail biting. 

However, I want to compliment Mr. Dave Cavanaugh, the Chief 
Review Appraiser here in Washington, DC, for some very com- 
petent work that he did on behalf of the City of St. George in 
Washington County. He was instrumental in resolving some very 
difficult questions concerning tortoise habitat that was owned by 
the City of St. George. 

Without Mr. Cavanaugh’s intervention, I don’t think we could 
have possibly resolved this issue, with all due respect to the State 
staff in Utah. I want to point out that a lot of it is self-confidence 
on the part of these review appraisers. Particularly, when they get 
into high growth areas. They are used to going out and appraising 
farms, then all of a sudden, they are on the edge of a real estate 
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boom like the one case we talked about in Las Vegas, and they are 
somewhat out of their bailiwick. 

And if there is ever an appropriate role for Washington, short of 
arbitration, it is getting competent people like Mr. Cavanaugh out 
there to try to address some of these issues before the entire trans- 
action falls apart. 

Mr. Hansen. Mr. Hanson, in regard to Mr. Glass’s comment, as 
we try to somewhat streamline this and make it more efficient, one 
of the frustrations we find in Washington, DC is we can never find 
somebody who can make a decision. We are always trying — some- 
body is going to cover himself, and I’d better check further up. I 
spend most of my time working on military issues. I finally have 
to get to the Secretary or his Deputy or a Secretary of the Army, 
Navy, Air Force, Marines to get a decision. And it’s a frustrating 
experience. And you find that all over the Federal Government. 

I noticed you have MAI behind your name. Would you, for the 
record, tell us what that is. 

Mr. Woodward Hanson. MAI is a professional designation that 
is owned by the Appraisal Institute and it stands for Member, the 
Appraisal Institute. What it means is as a professionally des- 
ignated appraiser, we have stringent educational requirements, 
stringent ethics and review requirements. We have a disciplinary 
process. We have a comprehensive exam. We have demonstration 
and report writing criteria. 

It means that the standards that we have set for membership 
into our organization greatly exceed those minimum standards that 
were defined by Title 11 of FIRREA during the creation of the 
State-certified appraiser. 

Mr. Hansen. Are you of the opinion that the Federal Govern- 
ment and those who handle public lands have the qualifications to 
do it? 

Mr. Woodward Hanson. Sir, to be sure that I understand your 
question correctly, do you mean those who are currently doing the 
appraisals on behalf of BLM, et cetera? 

Mr. Hansen. Realizing they have a lot more going than — I mean, 
they are not private business people and they have a lot of consid- 
erations, do you think that they appraise the ground in the way 
that you would or someone from the private sector would? 

Mr. Woodward Hanson. In my review and investigation in pre- 
paring for this hearing, I learned that BLM has a policy or history 
of outsourcing appraisals. And I’ve learned that oftentimes they 
use members of my organization, so to speak. So I think the policy 
is a good policy in that they are going to the people with the great- 
est experience and educational backgrounds to solve these prob- 
lems. 

But what I hear today are not appraisal problems that are 
unique. These are appraisal problems that I face every day in my 
business. I have institutional clients that are involved in land on 
the east coast of Florida next to agricultural preserves and fringe 
areas that need plan amendments and infrastructure extensions. 
And we are trained, we have the tools necessary to lead to accurate 
conclusions in these settings. 

Mr. Hansen. Well, what I’m getting at, and I guess this is also 
for the Director, is a lot of situations we have is somebody in Flor- 



26 


ida, Utah, wherever it may be, an appraiser with your qualifica- 
tions does something and it’s all thrown out in Washington. Case 
after case, this is thrown out, the other one is thrown out. Why? 
What criteria are they using at this level that didn’t fit at that 
level? 

Maybe the Director would rather respond to that. 

Mr. Shea. Again, I agree with Mr. Hanson. Many of the more 
complicated land transactions that we do we outsource to the pro- 
fessional who we find to be the most highly qualified. And quite 
frankly, it’s a tension between trying to push the decisionmaking 
authority to the local level to allow them to make expeditious and 
yet just decisions, while at the same time having the opportunity 
in appropriate settings, to bring in the truly professional. 

So I know that parties can disagree. Having been a lawyer for 
23 years, I was often hired to create disputes perhaps where there 
were none. And we live in a society where we have that happen 
all too often. 

But that’s why I was saying in my opening comments, this is a 
complicated process that requires an ability to give local authority 
the right to make the decision, and yet, because it involves a trust 
obligation to the people of the United States, we need to have the 
most competent people like Mr. Hanson and other MAIs available 
to do it. 

Mr. Hansen. Is it BLM policy that the public always has access 
to the final approved appraisal before an exchange is completed? 

Mr. Shea. It has to have a 45-day comment or the exchange can’t 
go forward. 

Mr. Hansen. I see. When some organization that comes in has 
an obvious built-in agenda which is particular to their group, but 
not really along with the will of the masses of people, is that taken 
into consideration? 

Take for example, somebody who is really uptight, who has a 
save-the-slimy-slug type of thing. Therefore, they foul up a land ex- 
change to save a slimy slug. The slimy slug is going to be saved 
over the direction of maybe 10,000 people, because of two people. 
Does that come into consideration? 

Mr. Shea. I guess we don’t check the Fifth Amendment as to 
whether it’s applicable to the slimy slug advocate or the ordinary 
citizen. That’s part of the due process provisions of our Constitu- 
tion. 

Mr. Hansen. But somewhere, someone has to adjudicate this and 
determine where is the value. 

Mr. Shea. Oh, I agree. 

Mr. Hansen. I mean, here we’ve got a community like Iron 
County, which is growing by leaps and bounds and they find two 
prairie dogs down there and it stops a huge amount of growth, 
even though people figured out how to move it safely to another 
spot. And yet it cost us millions of dollars to do it. Somebody’s got 
to cut through some of this sometimes. 

Mr. Shea. Again, I think Congress, in terms of legislating stand- 
ing in jurisdictional questions involving the Article 3 Powers of Ad- 
judication, has that ability. There is an individual up in Idaho, Mr. 
Marvel, who has on our permit questions — this is not a land ex- 
change question, but on permits has quite regularly been suing the 
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BLM and the Forest Service and we are obligated to go to court 
and defend the actions, which take a great deal of time and for the 
private permit holder, the livestock rancher or agriculturist, it’s an 
enormous cost. 

But I didn’t write the Constitution and I wouldn’t want some- 
body to say, well, if you have curly hair you get one right and if 
you have straight hair, you get a different right. 

Mr. Hansen. Specifically to the Spillsbury exchange, a letter was 
sent to the BLM by the Western Land Exchange Project, an envi- 
ronmental watchdog organization which initiated the fourth ap- 
praisal of this property and resulted in another delay just days be- 
fore it was to be completed. 

Now we’ve read the letter here and find nothing in it over- 
whelming evidence that would compel the BLM to conduct yet an- 
other appraisal. And I just wonder why it was such a big deal that 
the BLM responded to the Western Land Exchange Project. Does 
anybody want to respond to that, or am I getting too specific on 
something? 

Mr. Shea. I’d be happy to get something for the record. I am not 
familiar with that. 


The BLM responds to every citizen or group that protests or comments regarding 
one of our decisions. We do not arbitrarily single out any comment we receive for 
a response. The reason we responded to the Western Land Exchange Project is they 
commented on the decision. We did not hold up the land exchange because of the 
Western Land Exchange inquiry. We needed to have an administrative record that 
conformed with lands being exchanged. Generally we will delay an exchange until 
the administrative record supports the management decision to complete the land 
exchange. 

Mr. Hansen. I’d appreciate it very much if you would do that. 

Mr. Glass, I had a question I wanted to ask you. You have told 
us that you oppose the development of a national exchange team, 
is that right? 

Mr. Glass. No, I did not. What I said, Mr. Chairman, was that 
I am concerned about the new directives of the BLM which relin- 
quishes a State BLM Director’s authority to approve exchanges 
where the value of the public lands to be exchanged is more than 
$500,000. 

Mr. Hansen. But you mentioned response time, if my ears heard 
me correct. 

Mr. Glass. And one of my major concerns about this directive is 
its removing authority or taking authority back to Washington in- 
stead of out into the states. 

Mr. Hansen. But you think there should be a time limit, Mr. 
Glass. 

Mr. Glass. I would love there to be a time limit. 

Mr. Hansen. And what would you propose? Is it fair to ask that? 

Mr. Glass. The thing that causes the greatest number of delays 
in most exchanges is public opposition, local public opposition, simi- 
lar to some of the controversy that surrounded the Snow Basin 
Land Exchange. And it’s that public process, when the public gets 
actively involved, that the process does slow down. 

Occasionally, there are technical issues that slow the process 
down. Eor example, surveys. If an exchange is in an unsurveyed 
township or there are difficult survey problems, that can really 
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delay an exchange, up to a year or two, given the small budgets 
these agencies have to go out and perform surveys. 

And appraisals, for the most part, do not slow down the process 
unless they become contentious. And that is why the arbitration 
provision that you sponsored in FLEFA is so important. 

If we could have some timeframes for review, I would welcome 
them, but I haven’t called for anything specifically today. 

Mr. Hansen. Mr. Gardner, you commented in your statement 
about your land being appraised and appraised and appraised. How 
many times has it been appraised? 

Mr. Gardner. I think altogether the lands we’ve been involved 
with, we’ve had five different appraisals on ours and 

Mr. Hansen. Five different appraisals? 

Mr. Gardner. Two on our private and three or four on BLM that 
we are trying to acquire. 

Mr. Hansen. Over what period of time? 

Mr. Gardner. Oh, probably started 4 or 5 years ago now, I don’t 
know. I lose track, it’s been so long. But from the initial prevalue 
estimate, that would have been in 90 — ^we’ve been 2 years since we 
arbitrated or bargained for the agreement on our property, and so 
it’s been at least 2 years before that when we started this process. 

Mr. Hansen. What was wrong with the five appraisals, that you 
had to have five appraisals? 

Mr. Gardner. Well, the first was the preliminary value estimate, 
and then that was supposed to be just upgraded to a regular ap- 
praisal, and BLM sent down another appraiser to do a complete 
new appraisal. 

And that’s where we ran into the problem, because he discounted 
the tortoise and gave us a low value. And we bargained there when 
we selected the BLM land to exchange for. We selected an ap- 
praiser off of their approved list who was MAI-certified — all of the 
appraisers have been MAI-certified. He was extremely slow getting 
his appraisal completed. Both us and BLM were very frustrated 
with the time that he took. But he worked that process through. 
It was accepted by Mr. Widdoss, the review appraiser for BLM out 
of South Dakota, and then rejected at Washington. I think Mr. 
Cavanaugh rejected it because of — I’m not sure the total reasons 
there. 

Mr. Hansen. If there’s ever an illustration of a fudge factory, it’s 
Washington County. I would do anything to get that done if I have 
to stick it in an appropriations bill somewhere just to get the dang 
thing over with. Can’t we get these things squared away somehow? 

I’d like somebody to send me a list of what’s holding things up 
in Washington County. Every time I turn around, there’s another 
hang-up on that thing. It’s just gone on and on. 

Do you want to comment on that, Mr. Hanson? 

Mr. Woodward Hanson. Yes, sir. You know, what I keep hear- 
ing over and over again is a private property owner who feels as 
though — ^who feels frustrations resulting from the process largely 
due to the amount of time and also the conclusions. And the value 
estimates are affected by the legislation or local policies that affect 
highest and best use and ultimately value. 

And it gets back, once again, to scope of project influence. What 
I hear this gentleman saying, as a private property rights sort of 
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perspective, is you can’t downzone my property, and then value it 
on that basis before you buy it from me. And his frustrations are 
certainly fair. 

So that’s where I want to remind you, that’s an example of where 
the Federal Government and its rules and regulations and legisla- 
tion affect value. You can’t have it both ways. You can’t downzone 
or limit the use of somebody’s property through an Endangered 
Species Act, for example, and then come in and tell them it’s worth 
nothing. That doesn’t get to just compensation, which is once again, 
an eminent domain paradigm, not a voluntary transaction para- 
digm. 

But I would like to say one thing. One instance where the BLM 
system goes way in the direction of the benefit of the property 
owner is where it allows the property owner to select the appraiser. 
That is in direct conflict with Title 11 FIRREA where earlier legis- 
lators concluded that one of the causes of the S&L crises was the 
developer, the borrower, got to pick the appraiser. The fox was 
guarding the henhouse. 

So that is an example of where the BLM system, I think, is in 
conflict with other existing Federal legislation, but goes in the di- 
rection of the landowner’s interests. 

Mr. Hansen. Mr. Gardner, do you want to comment? 

Mr. Gardner. We were agreed to select the appraiser, but it was 
from a list of stipulated appraisers given us by BLM. And prior to 
their selection, we knew neither one of these appraisers, so you 
know, there wasn’t anything there. 

And that’s the whole reason, I guess, this process came about, be- 
cause the State Office of Appraisal initially right up front had prob- 
lems with the value of the property because it was impacted by the 
tortoise, and we went around and around with that for over a year 
because we knew there was no point in even starting if we were 
going to be faced with Mr. McDonald’s recommendations from the 
State level. 

So that’s why Mr. Duskin was used out of Oregon and Mr. 
Widdoss out of South Dakota because of the attitude that was in 
the State appraiser’s office. And ideally, it should be just addressed 
there if we had someone that was reasonable to work with. We 
would prefer that. But with the attitude that was there, why that 
could not be accomplished. 

Mr. Hansen. Mr. Director? 

Mr. Shea. Yes, Mr. Gardner’s right. We submitted a list and they 
chose from the list, so they don’t have a unilateral right to name 
the appraiser in that process. Second, I do have a prepared re- 
sponse on the public interest value that I’ll submit for the record. 

And then, Mr. Chairman, there was a letter that was sent to you 
on March 10 in response to your inquiry about the land exchange 
and the appraiser. So I’ll have copies of that, as well. 

Let me make one suggestion on the endangered species question. 
It would be entirely possible to do a computation of what the pur- 
chaser of the property paid for the property with some return on 
that property if, by happenstance, it was found after the purchase 
to have an endangered species on it, so that you didn’t get into this 
esoterica as to what impact the endangered species presence on 
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that land had and would give some just return based on a calcula- 
tion to the property owner. 

But again, that would be a congressional type of activity that 
would perhaps expedite the process. 

Mr. Hansen. Mr. Hanson, in your opinion, if a property owner 
owns property for many, many years, and Congress passes a law 
like the Endangered Species Act, or the Section 404 of the Wet- 
lands Act, and then the person cannot use the property for what 
he intended it for or proposed to sell it sometime. 

In your opinion, does that constitute a taking? 

Mr. Woodward Hanson. I wish I was a Federal judge and could 
answer that question frequently. That question gets back to this 
very complex issues of investment-backed expectations, which you 
cited, and which I would refer you to, the first English decision out 
of California and the Lucas Decision out of South Carolina. It gets 
to other issues related to reasonable economic use. 

But there are too many more facts that I would need to know 
whether or not it constituted a taking. But it’s definitely an intru- 
sion into constitutionally protected private property rights. It, in 
my experience, definitely affects value and there becomes a point — 
and I have specialized in inverse condemnation actions over the 
years where the cumulative impact of the regulation is a de facto 
taking, yes. 

Mr. Hansen. Mr. Gardner, you tell me if this is true. I had some- 
body call me from Washington County who did not have the Desert 
Tortoise on their property and said the Fish and Wildlife physically 
put one on their property. Is that just one of the better rumors 
going around or is there any truth to that? Or do you know? 

Mr. Gardner. Are you talking to me? 

Mr. Hansen. Yes, sir. 

Mr. Gardner. I’ve heard a lot of rumors to that effect. I don’t 
know that we can physically prove that. 

Mr. Hansen. You can’t give us names or an admission from 
somebody or dates or anything like that. 

Mr. Gardner. No, I know that I’m very firmly convinced that all 
of the tortoises to the north of town where by coincidence, the HCP 
is located, are all transplanted tortoises from down on the slope. 

I have a signed letter from one individual who ran sheep in the 
City Crick area, which is the highest concentration of tortoises in 
the area now, and they lambed their sheep there every spring. And 
when they’re lambing sheep, they live with them out there and 
they never did see a tortoise in all that time. And so it’s just been 
in the last few years that they’ve been there. So it’s something 
we’ve done to ourselves as we’ve brought pets home from over the 
mountain. 

Mr. Hansen. Mr. Hanson, would you comment? 

Mr. Woodward Hanson. I just would comment in Florida we 
have what is called portable Indian mounds, you know, where the 
Indian mounds are transported to your property and like the tor- 
toise, being hypothetically placed. It’s one of the many things that 
have been brought up in eminent domain cases I’ve been in. Some- 
body says if you’re not careful, you know, we’ll put an Indian 
mound on your property. And I happen to own a property with an 
Indian mound, so I’m very proud of that. 
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Mr. Hansen. Mr. Faleomavaega. 

Mr. Faleomavaega. I just have one followup question, Mr. 
Chairman. I am asking Mr. Shea if he could help me out. What ex- 
actly is BLM’s procedure, let’s say that Mr. Gardner is a willing 
donor, or wanted to do this land exchange with BLM. I get the im- 
pression from Mr. Gardner that these appraisals are given to him 
without any say on his part. And I was under the impression that 
the process is totally voluntary on both sides. 

Could you help us? Is there a pool of appraisers that BLM just 
dips into and says this is what you get? Or do you go through a 
process with Mr. Gardner going through the list of potential ap- 
praisers that will be involved in the process? How does the BLM 
go about selecting appraisers in the process? Or does the BLM have 
their own appraisers? 

Mr. Shea. BLM does have its own appraisers, but given the vol- 
ume of work and given the complexity, as Mr. Hanson pointed out, 
we do have a list of qualified appraisers that are available on a 
contract basis. And in Mr. Gardner’s instance, a list was prepared 
of available ones that would be acceptable to BLM, and he was 
given the opportunity, as I understand his testimony, to select one 
that would then be used. 

Now, there was, as he pointed out, a dispute with the State ap- 
praiser as to how calculation would be made. So once the initial ex- 
change proposal has been put forward, you then move to, all right, 
how are we going to appraise this process, and at any given junc- 
ture on that chart you can have a dispute. 

And quite frankly, to go back to a comment the chairman was 
making, that chart inoculates the BLM against a court deciding 
that somebody’s property was improperly taken, and that’s one of 
the reasons we have so many safeguards built into it. 

Mr. Faleomavaega. And then the dispute would end up with 
four or five appraisers and Mr. Gardner’s 

Mr. Shea. But let me just get clear in my own mind, I under- 
stood him to say that there were two appraisals on his property 
and three appraisals on the BLM property that was going to be ex- 
changed, for a total of five, but not five on any one single piece of 
property. 

Mr. Faleomavaega. And the procedure sometimes, let’s say that 
if it takes place in Utah, you get appraisers from Florida or from 
other states to conduct the survey? 

Mr. Shea. In the instance of Washington County, there was an 
appraiser from North Dakota or South Dakota. And then I also be- 
lieve there was an appraiser who came in from California. 

Mr. Faleomavaega. Now I would be very leery of getting an ap- 
praiser from Hawaii. You talk about inflated real estate business 
going on over there. I would question whether that appraiser is 
going to give me a fair bargain as far as the negotiations taking 
place. 

And these appraisers, are they all members of MAI or are they 
different associations? Is there competition among appraisers in 
the different associations, just like the AMA and others? 

Mr. Shea. There’s definitely — and I’ll let Mr. Hanson discuss the 
competition within his own trade, but there are definitely. 

Mr. Faleomavaega. Mr. Hanson, can you help us on that? 
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Mr. Woodward Hanson. Yes, sir. Thank you. 

Mr. Faleomavaega. Sure, absolutely. There is definitely com- 
petition among organizations that designate professionally trained 
appraisers, so the answer is yes to that. 

The other comment I wanted to tell you is the notion of an ap- 
proved appraiser list is not unique and peculiar to BLM. Every re- 
gional bank that I know of has an approved appraiser list, and 
what it is is like a prequalifing effort to ensure that the best and 
most qualified people are on this list. 

Now, when I work for regional banks in the Southeast, I’m on 
various lists. I’m not allowed to talk to the borrower before I’m en- 
gaged by the lender or I have violated Federal law. So my corollary 
is still accurate. It is still an advantageous element of the BLM pol- 
icy to the property owner to be able to pick from a list of 
prequalified skilled appraisers to represent them in the appraisal 
process. 

And I would say one more thing. USPAP — because I know you 
are sensitive to bringing in an appraiser from Hawaii to do some- 
thing in Utah — the Uniform Standards of Professional Appraisal 
Practice has a competency provision, and the competency provision 
deals with not only having adequate education and experience 
background, but geographic competency. So there are protections 
within existing appraisal standards to mitigate or avoid those sorts 
of problems and punish those who don’t comply. 

Mr. Faleomavaega. Maybe my using the word competition is not 
proper, Mr. Shea. But besides the MAI, how many other institu- 
tions or associations that make up the appraisers in the country? 

Mr. Woodward Hanson. There’s numerous. There’s, I would 
dare to guess, an excess of probably 25 to 30, and out of that num- 
ber, the critical mass is really associated with what I would esti- 
mate are one to three organizations. 

Mr. Faleomavaega. And you don’t have a national association 
like the AMA then? I mean, you have three big associations or 
groupings. 

Mr. Woodward Hanson. Well, the Appraisal Institute is the 
largest of them all. We are the 900-pound gorilla, so to speak. And 
with 20,000 members, we are widely recognized as the leading au- 
thority on real estate appraisal. We are currently involved in a 
process now where we are working with allied organizations like 
the Farm Managers and Rural Appraisers and the American Soci- 
ety of Appraisers, trying to help discuss and create contribution to 
this emerging public policy initiative. 

Mr. Faleomavaega. Mr. Shea, I don’t sympathize with the prob- 
lem you are faced with. So with all these 20,000 appraisers and the 
900-pound gorillas and two 200-pound gorillas, how do you go 
about in putting in such a way that you have competency and fair- 
ness among the appraisers that will be involved in the process? 

Mr. Shea. At the end of the day, a Federal judge unfortunately 
will, if it’s pushed to that extent, say whether or not we were fair 
in the process. But let me try to illustrate what I think Mr. Hanson 
is getting to, and it’s a personal problem. I call it Pat’s basement 
problem. 

We have a house that we designed in Salt Lake. Because we can 
get a 1.5 point difference in our mortgage, we are going through 
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the process of having it appraised for refinancing purposes. Now, 
the ground floor of this house is in the side of a hill; we built on 
a hill. 

One appraiser comes in and says that that’s a basement, and 
therefor, any of the floor on that basement level is one-half the 
value per square foot as it is on the second floor. But if the ap- 
praiser comes in and says well, that’s just an entry level, that’s the 
first floor, then the appraisal goes up. 

Now I’ve had three different appraisals, and we’re still having 
discussions back and forth. Now what’s one person’s basement is 
another person’s first floor, and that’s the inherent problem we 
have here. 

And that’s why I come back to the theme I introduced in my 
opening comment. If we try to streamline this process too quickly, 
there may be some people who are satisfied because they will get 
greater value for their property. But at the end of the day, the tax- 
payers will not have gotten full value for the property that they’ve 
been holding, or we’ve been holding in their trust for, in many in- 
stances, hundreds or more years. 

Mr. Faleomavaega. Mr. Glass. 

Mr. Glass. I know that fairness is the goal here, and it’s not an 
easy road to tow. But let me give you a couple of examples. 

Mr. Chairman, you mentioned wetlands. Wetlands have been 
designated for at least a decade or two. On a regular basis Western 
Land Group goes out into the market and purchases wetlands. 
There has been a market for existing wetlands. We have been able 
to find fair market value wetlands all over the United States to put 
into the land exchanges. 

In other words, the situation has stabilized after 10 or 15 years 
of property values being dislocated and disrupted. Where the real 
problems are — and you’re seeing it here — I have nothing but empa- 
thy for Commissioner Gardner and what he is going through with 
the Desert Tortoise. We do a great deal of work up in the Pacific 
Northwest, and as you know, Mr. Chairman, first it was the Spot- 
ted Owl and then it was the Marbled Muirlet. All of a sudden, it’s 
various species of salmon. And each one of these new additions, 
new species that’s considered under the Endangered Species Act 
has had a profound impact on the value of both the public land and 
the private land that’s out there. 

And I will also tell you that the agency, the BLM, treats these 
species differently in different parts of the country. And I will tell 
you that there are few exchanges in the Pacific Northwest where 
they have run into the same problem that Commissioner Gardner 
has run into, because they’ve made an administrative decision to 
not consider the impact of endangered species on the two sides of 
the transaction. 

And typically, what occurs is that the private landowner who has 
an HCP or who has spotted owl on his land trades that spotted owl 
land to the United States, ignoring the fact that there may be an 
appraisal issue associated with it. The landowner acquires land 
that doesn’t have owls or salmon or whatever, that has harvestable 
timber on it. That’s an administrative decision that has been help- 
ful, I think, to some degree in the Northwest. But it was handled, 
apparently with the opposite outcome with Commissioner Gardner. 
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Mr. Faleomavaega. Thank you, Mr. Chairman. 

Mr. Hansen. I don’t mean to pick on anybody here, but Mr. 
Gardner, why did you go to South Dakota to get an appraiser. We 
keep hearing there’s problems in the office up there. Now I don’t 
want to spit on the flag, but why did you go to South Dakota? 
What was wrong with the one in Utah? 

Mr. Gardner. Well, initially, in our agreement that we had in 
determining the prevalue estimate, it was to be appraisers outside 
of the State of Utah or outside of the involvement of the Utah Ap- 
praisal Office, at least. And so that 

Mr. Hansen. The BLM Appraisal Office in Utah is what you’re 
referring to. 

Mr. Gardner. BLM Appraisal Office in Utah, yes. And the BLM 
is the one that selected Mr. Widdoss as a review appraiser for them 
to help with the land exchanges in Washington County. 

Mr. Hansen. Was there quite a difference between what you got 
out of the one from Utah and the one from South Dakota? 

Mr. Gardner. Well, Utah we knew we had the value of $1,000 
gift and that was their appraisal they did on our property. And I 
might add that they tried to incorporate them again here just a few 
months ago, and they sent down the same appraiser even after the 
legislation that you put through Congress specifying that the En- 
dangered Species was not to have an effect on property. And he ap- 
praised some adjoining land to our land and came up with the 
same value. 

Mr. Hansen. Maybe I’d have to ask Mr. Lamb this question. 
Maybe Mr. Shea wouldn’t be aware of it. Do you ever use anybody 
outside of the Utah State Appraiser at BLM to do Utah work? 

Mr. Shea. Do we ever use outside of Utah? 

Mr. Hansen. Yes. 

Mr. Shea. Yes, we do. 

Mr. Hansen. Have you done that on a regular basis or is that 
an uncommon basis? I see the one example here, but are there any 
others? 

Mr. Shea. I’d have to ask Bill. 

Mr. Hansen. In other words, how many times have you used 
somebody outside of the Utah Appraisal of Mr. McDonald? 

Can you step up to the mike there, Mr. Lamb, so the recorder 
can pick you up? And identify yourself first, if you would please. 

Mr. Lamb. I’m Bill Lamb, the Acting State Director for Utah. 

I guess this is a complicated question. When Mr. Gardner, Com- 
missioner Gardner, had the first appraisal on there, and this was 
some time ago, your legislation provided that to all lands in Wash- 
ington County the existence of endangered species would not be 
considered when making a valuation. 

The valuation of Mr. Gardner’s land happened prior to that legis- 
lation enacted. So one appraiser that went into the area appraised 
it at $1,000 an acre; the other appraised it somewhere around 
$7,000 an acre. We had a review appraiser who was outside of the 
State for the reason that these gentlemen have stated, that they 
felt that they were biased and so we went outside of Utah to find 
some review appraiser. 

During this process, we felt that it was necessary that we go 
through some kind of a bargaining. So we established a small 
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team. They looked at the situation and came up with a valuation 
of, I think it was, $7,440 for the property, and Mr. Gardner and 
his family accepted that value. 

It was a long, drawn-out process because of the various things 
that happened during the course of the time that we were involved. 

Mr. Hansen. Thank you for your answer. Mr. Faleomavaega, do 
you have any more questions? I’ve got one final question for the Di- 
rector and I’m ready to 

Mr. Faleomavaega. No questions, Mr. Chairman, but only to 
thank our Director, Mr. Shea, of the BLM, and our friends from 
Utah and Mr. Glass for their fine testimony. I sincerely hope, Mr. 
Chairman, that we will do our part and hopefully make some con- 
structive amendments, if necessary, to the current law to be helpful 
not only to Mr. Shea, but to our friends also from Utah. 

Mr. Hansen. Mr. Shea, we have a rumor up here which I hope 
is not true that one of the men from South Dakota and one from 
New Mexico was told not to come and testify, that were supposed 
to be here to testify, that they would have trouble with their land 
exchange with the BLM. Any truth in that? 

Mr. Shea. Oh, absolutely not. We met with them two weeks ago 
and I was the one that suggested that they come. And Mr. Powell 
wrote you a letter, I believe, and Mr. Johnson did, as well. And we 
have formed a very effective working relationship. We are having 
all of our State Directors here in April to meet jointly with them 
to see if there aren’t ways we can expedite exchanges. 

So I have encouraged that partnership and both of them are out- 
standing public servants in their respective states that we support. 

Mr. Hansen. We’re not trying to create any problem for you. We 
just wouldn’t want to have anyone told they couldn’t come, espe- 
cially if we asked them to. 

Let me thank you, Mr. Shea, and the members of the panel. It’s 
been very informative. I don’t know what will come out of this, but 
I do think that there is some very necessary parts of streamlining. 
If not, we are probably going to go back to the old saw of just put- 
ting it in legislation. I don’t think that’s the right way to do things. 
I think it really should come through the agencies. 

Thanks so much, and this hearing is now adjourned. 

[Whereupon, at 11:51 a.m., the Subcommittee adjourned subject 
to the call of the Chair.] 

[Additional material submitted for the record follows.] 
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Statement of Pat Shea, Director, Bureau of Land Management, Realty 
Appraisal Process on BLM Land Exchanges 

Thank you for the opportunity to testify on the Bureau of Land Management’s 
(BLM) exchange and appraisal process. Since becoming BLM Director, I have come 
to appreciate both the importance of the exchange program and its complexity. It 
is vital that the interest of the taxpayers — the true landowner — be protected and 
that we find a means of improving and facilitating the exchange process. 

We know that there is room for improvement in our land exchange process. We 
need to consider how the appraisal process might be revised, whether the BLM is 
applying consistent criteria in identifying potential land exchanges, how much dis- 
cretion should be left to local BLM land managers, and what guidelines are needed 
when private developers and nonprofit conservation groups are involved. By 
strengthening its land exchange policies and procedures, the BLM can continue to 
acquire private property for public use while protecting the interests of American 
taxpayers. 

I have undertaken several measures to improve this program. I have established 
procedures for a second level review by the BLM State Director or the Washington 
Headquarters Office. The second level review requires concurrence in decisions in- 
volving exchanges greater than $500,000 in value. These new procedures also re- 
quire a feasibility analysis report for all land exchanges and require the concurrence 
for any dismissal of protests to any land exchange decisions. In addition, I am estab- 
lishing a bureauwide land exchange team to assist in the review of high priority ex- 
changes, provide additional technical support to BLM field offices, and address pol- 
icy and procedural issues. 

BACKGROUND 

Before discussing the specifics of our program, I would like to offer some back- 
ground on the exchange program. 

The BLM, with stewardship of more than 264 million acres of land — more than 
any other Federal agency — completes 60 to 70 land exchanges every year. On aver- 
age, these exchanges total roughly 150 000 acres of land exchanged each year at 
a value of about $50 million. 

Land exchanges are an important tool to carry out BLM’s land management pro- 
gram. Exchanges allow the BLM to acquire the kind of land that is suited to public 
ownership: land, the public use of which is conservation, such as habitat for wildlife 
including threatened or endangered species; land that offers recreational opportuni- 
ties for the public; or land containing sensitive riparian areas that are critical to 
the health of streams, rivers and entire watersheds. Exchanges also allow the BLM 
to consolidate land ownership patterns where appropriate, to increase our efficiency 
and reduce cost. The Department strongly supports public ownership of public lands 
and is committed to working with other jurisdictions to improve land ownership pat- 
terns and the management of those lands. This is consistent with the Federal Land 
Policy and Management Act of 1976 which provides that “the public lands [will] be 
retained in Federal ownership, unless . . ., it is determined that disposal of a par- 
ticular parcel will serve the national interest . . .” 

Historically, land exchanges are time consuming because of the number of affected 
parties, user and interest group concerns, and lengthy assessment and analysis pro- 
cedures. However, the Federal Land Exchange Facilitation Act of 1988 (FLEFA) and 
joint BLM and Forest Service land exchange regulations published in 1993 have 
provided tools that can improve the land exchange process. Parties involved in the 
exchange must reach agreement on a wide variety of issues including scheduling, 
sharing of costs, selection of appraisers, number of appraisal reports, and methods 
for resolving disputes concerning the appraised value. Like other complicated real 
estate transactions, there can be periodic delays and disagreements between the 
parties. 

LAND EXCHANGES 

Examples of recent successful exchanges include the following: 

California: BLM completed an important exchange last year with the Merced Ir- 
rigation District in California to consolidate some lands along the Merced Wild and 
Scenic River. The Irrigation District acquired title to 180 acres of inaccessible public 
lands which were key parcels in its water operations to serve its customers, while 
BLM acquired 160 acres of land with river frontage that provides the public better 
access to this nationally rated Wild and Scenic River, known for its whitewater 
thrills. It was a win-win for the public on both sides. The BLM and the Irrigation 
District both received fair market value for their constituents. 
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The positive benefits of such small, but locally important exchanges cannot be 
overstated, but these benefits can also be accomplished on a larger scale for even 
greater returns. Also, in California, the BLM and the State Land Commission have 
already exchanged 70,000 acres within the California Desert with plans underway 
for another 200,000 acres to be exchanged over the next few years. These exchanges 
will result in BLM acquiring State inholdings in the National Park Service managed 
Mojave preserve and in Wilderness Areas managed by BLM for excess Federal lands 
with development potential in other parts of the State. Appraisals were done coop- 
eratively by BLM and the State Land Commission to ensure that both public enti- 
ties received fair market value for these public assets. 

Colorado: Last summer, the BLM’s Canon City District acquired through an ex- 
change the 1,272-acre WN Ranch in Park County, Colorado. The BLM did so with 
the help of the Rocky Mountain Elk Foundation, which purchased the property and 
held it until the land exchange could be completed. The ranch contains a year-round 
elk habitat; significant scenic, recreation, and wildlife resources; and three miles of 
wetland-riparian (streamside) areas that were not previously available for public 
use. In return, 840 acres of land within 13 scattered parcels were transferred into 
private ownership. The majority of these lands were grazed lands with some poten- 
tial for recreation home sites. 

Utah: In January, the Dixie Field Office completed an innovative, three-way ex- 
change that added critical desert tortoise habitat to the Red Cliffs Desert Reserve 
located in Utah’s Washington County. In the trade, the Federal Government ac- 
quired 614 acres of desert tortoise habitat from the State’s School Trust Administra- 
tion in exchange for a 250 acre gravel pit. Through the exchange, the BLM trans- 
ferred the gravel pit to Western Rock Products, which in turn provided $1,960,000 
for the habitat lands that the State transferred to the Federal Government. Cre- 
ativity and flexibility, along with cooperation between public and private partners 
were the keys to success in this win-win transaction. This is but one example of four 
recently completed exchanges in southern Utah that has added nearly 1,200 acres 
of habitat to the Red Cliffs Reserve in return for lands and resources that can be 
privately developed in booming Washington County. 

The vast majority of land exchanges are like these examples — so clearly logical 
and mutually beneficial that they are completed without protest or controversy. 
Sometimes, however, proposed land exchanges do become contentious. Appraisals 
can be subject to question and criticism from those involved in the proposed ex- 
change or from outside parties. Appraisals are especially difficult and controversial 
in areas of rapid growth and volatile market prices. This makes the job of apprais- 
ers even more challenging. Land exchanges are voluntary transactions. They require 
mutual agreement by parties to the transaction on a wide variety of issues including 
value. To be successful, parties to the transaction must have confidence in the ap- 
praisal process. 

APPRAISALS 

I would like to describe briefly how real estate appraisals are incorporated into 
the land exchange process. The appraisal process is essential in reaching agreement 
on the value of the lands involved in the exchange. Again, it is important that the 
parties have confidence in the integrity and impartiality of those involved in the 
process. 

Real estate appraisals are obtained to “estimate” the market value of lands in- 
volved in a proposed land exchange. Ideally the appraisal report is an objective, im- 
partial estimate of what the property would sell for on the open market as of the 
date of the appraisal report. The credibility of the appraiser’s report is affected by 
his or her ability to obtain reliable market information, properly analyze the infor- 
mation, develop and test various assumptions, and reach a logical and supported es- 
timate of value. The appraisal report is an opinion of value; an appraiser’s estimate 
of what the property would likely sell for. The appraiser does not determine value, 
but instead estimates market value. 

Appraisal reports are prepared in accordance with BLM appraisal standards in 
43 CFR 2200 and, to the extent appropriate, with the Department of Justice “Uni- 
form Appraisal Standards for Federal Land Acquisitions.” These standards are con- 
sistent with the “Uniform Standards of Professional Appraisal Practice” published 
by the Appraisal Foundation, Appraisal Standards Board. 

We review appraisal reports to assure they meet professional and BLM appraisal 
documentation standards. The reviewer prepares a report approving the appraisal 
and recommending its use for purposes of reaching an agreement. 

If parties to a proposed exchange cannot reach agreement on the approved ap- 
praised values, bargaining or another method may be used to reach agreement. If 
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chances for agreement are remote, BLM or the property owner may decide to end 
further efforts. 

We define bargaining as a process, other than arbitration, by which parties at- 
tempt to resolve a dispute concerning the appraised value. Different forms of medi- 
ation or dispute resolution techniques may be used to resolve the disagreement. The 
process is premised on the theory that reasonable people can reasonably disagree 
with the appraiser’s analysis. Therefore, bargaining is limited to the information, 
assumptions, and conclusions in the appraisal reports. 

Any agreement reached by the parties must be in writing and made part of the 
land exchanges’ administrative record. Any appraisals presented during the bar- 
gaining process must be open to review by a qualified appraiser representing the 
agency with responsibility for appraisal review. The BLM State Director must con- 
cur in any agreement reached through bargaining. 

Once parties have agreed, BLM publishes a Notice of Decision (NOD) regarding 
the proposed land exchange transaction. The NOD informs the public of the BLM 
decision to proceed with the land exchange. The public has 45 days to comment or 
protest BLM’s decision. During the 45 day period, the appraisal reports, along with 
other supporting documentation, is available for review by the public. 

CONCLUSION 

I hope the information I have shared today has clarified the process and dem- 
onstrated my commitment to achieving a better program. Protecting the natural re- 
sources, protecting the public assets, and achieving a fair market return on all land 
transactions are my primary goals. 

This concludes my statement. I will be glad to answer any questions you may 
have. 


Statement of John A. Harja, Vice-Chair, Board of Trustees, Utah School & 
Institutional Trust Lands Administration 

My name is John A. Harja, and I represent the Utah School and Institutional 
Trust Lands Administration (the “Trust Lands Administration”), an independent 
state agency that manages more than 3.7 million acres of land within Utah dedi- 
cated to the financial support of public education. I serve as Vice-Chair of the Board 
of Trustees that guides and supervises the Trust Lands Administration’s activities. 

Thank you, Mr. Chairman, and members of the Committee, for the opportunity 
to testify today concerning Bureau of Land Management (“BLM”) land exchanges. 
It is no secret that BLM land exchanges in Utah in the last several years have been 
both controversial and difficult for all participants. From the standpoint of the Trust 
Lands Administration, the BLM has recently made substantial progress in some 
areas, and there is reason for optimism that future exchanges, whether administra- 
tive or legislative, need not be so difficult. Our testimony today is meant to: 

• Encourage the BLM to continue some positive activities with respect to admin- 
istrative exchanges; 

•Suggest a few changes in the BLM’s statutory and regulatory procedures for 
administrative exchanges; and 

• Inform the Committee of some situations where Congressional involvement 
may clearly be in the public interest. 

Many members of the Committee are familiar with the situation of Utah’s school 
trust lands. Of the 3.7 million acres managed by the Trust Lands Administration, 
over a million acres are located inside national parks and forests, proposed wilder- 
ness, critical habitat for endangered species, and of course the new Grand Staircase- 
Escalante National Monument. Although the lands were granted to Utah with the 
express purpose of generating revenue for Utah’s schools and other public institu- 
tions, Federal land management restrictions have in many cases made economic use 
of the state’s trust lands impossible. 

The natural solution to the problem of state trust inholdings within Federal res- 
ervations is to exchange the state lands for more developable, less sensitive Federal 
lands elsewhere in Utah. Unfortunately, this solution has been difficult to imple- 
ment except in a few limited circumstances, with the result that state inholdings 
continue to exist within most Federal reservations in Utah. This is not a desirable 
situation for anyone. Federal managers have to contend with potential development 
of state enclaves within otherwise undisturbed Federal lands, while the State faces 
substantial controversy when its legal duty to meiximize revenue for the schools con- 
flicts with the purposes for which the particular park or other reserve was created. 
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1. Recent History of BLM-State Administrative Exchanges in Utah. 

As the Committee is aware, the BLM has an existing process for administrative 
exchanges under the Federal Lands Policy & Management Act (“FLPMA”) and the 
Federal Lands Exchange Facilitation Act (“FLEFA”). The Trust Lands Administra- 
tion believes that this process can work in some circumstances, although, as we will 
discuss later, its utility in large scale exchanges is doubtful. Our experience with 
administrative exchanges has been difficult in recent years, but we have also seen 
great improvement within the last year with respect to the BLM’s commitment of 
good personnel and adequate resources dedicated to making these exchanges work. 
We commend the BLM for these commitments, and are optimistic that this positive 
trend will continue. 

The best example of the BLM administrative exchange process in Utah in recent 
years has been that involving the Desert Tortoise Habitat Conservation Plan area 
near St. George. When the U.S. Fish and Wildlife Service designated thousands of 
acres within and just outside the city limits of St. George — one of Utah’s fastest 
growing cities — as critical habitat for the threatened tortoise in 1991, it effectively 
shut down development of almost ten thousand acres of prime residential and com- 
mercial land owned by the State, in addition to thousands of acres of private lands. 

In 1994, the BLM and the Trust Lands Administration signed a Memorandum of 
Understanding creating an assembled land exchange process to facilitate exchange 
of state desert tortoise lands and other state lands desired by BLM for BLM lands 
elsewhere in the State. Although the MOU was ostensibly meant to speed BLM- 
State exchanges along, and although the tortoise exchange was ostensibly a BLM 
priority, no exchanges were completed for several years after the MOU was signed. 

What were the problems that delayed desert tortoise exchanges for so long? 

•Appraisals conducted by the BLM’s State Office penalized landowners for the 
misfortune of owning valuable habitat. BLM’s state level in-house appraisers 
told landowners that the Fish and Wildlife Service, another Department of Inte- 
rior (“DOI”) agency, would never let them develop their land because of the crit- 
ical habitat designation. Therefore, the land was deemed virtually worthless by 
BLM. Not surprisingly, landowners offered 10 cents on the dollar for their lands 
were not willing participants in the exchange program, and no exchanges were 
completed until after Congress resolved this issue in 1996. 

• Certain state level BLM appraisal staff appear to have engaged in a campaign 
of intimidation of appraisers who differed on how to appraise tortoise lands. 
Acting as a private individual, at least one BLM appraiser filed complaints — 
ultimately dismissed as meritless — with state appraisal licensing authorities 
claiming violations of state appraisal standards, and seeking disciplinary action 
against a private appraiser. The private appraiser’s work was then rejected by 
BLM because of the disciplinary filing. These actions were hardly conducive to 
efforts to reach mutually acceptable valuations. 

• There has been no clarity as to how legitimate differences between the parties 
over valuation can be resolved. Even the best appraisers often differ wildly in 
their opinion of the value of particular tracts. Where this occurs, fair, arms- 
length negotiation is the only solution that will reach a mutually acceptable re- 
sult. Yet many parties have felt that the BLM has at times used its regulations 
and appraisal guidelines as justification for refusing to negotiate, resulting in 
a “take it or leave it” situation. Again, landowners, whether private or state, 
who feel that there is no room for bargaining over legitimate differences in valu- 
ation are unlikely to be willing participants in the exchange process. 

• BLM District offices elsewhere in Utah have been unable for staffing and 
budgetary reasons to perform work necessary to amend Resource Management 
Plans, perform NEPA analysis, and conduct cultural resources reviews for land 
targeted by the State for acquisition. At least one 12,000 acre tract sought by 
the State has heen placed “off limits” for exchange indefinitely, not because of 
public interest or environmental reasons, but rather because of lack of BLM re- 
sources. The larger the exchange, the more profound this problem becomes; past 
experience would suggest that any administrative exchange of 100,000 acres or 
more would take decades to complete if it could be done at all. 

Happily, the BLM has made substantial progress during the last year in cor- 
recting some of these problems. Their efforts have resulted in the completion of an 
exchange of several hundred acres of state tortoise habitat for BLM lands near Park 
City, Utah; an innovative three way exchange of an additional 614 acres of state 
tortoise habitat that involved the Trust Lands Administration, the BLM and a pri- 
vate party; and the anticipated completion in the next few months of a multi-tract 
exchange that will protect habitat for the endangered dwarf bearclaw poppy. BLM 
employees have worked hard to complete these projects, and the Trust Lands Ad- 
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ministration appreciates their efforts. We are optimistic that ongoing administrative 
exchanges with BLM will continue on this successful path over the next year. 

What has made the difference between recent successes and past failures? 

• The BLM has made a strong commitment to bring in experienced out-of-state 
BLM personnel to expedite in-process exchanges. This has soothed some of the 
disputes that arose early in the process over appraisal methodology, and has in- 
creased the State’s confidence in the process. Although we recognize that some 
private parties have criticized the involvement of Washington-level BLM ap- 
praisers in local exchanges, the Trust Lands Administration has welcomed the 
specific attention and problem-solving focus that the BLM has exhibited in this 
regard. 

• The BLM has been willing to engage in a more open dialogue concerning rea- 
sonable differences in valuation. 

• The BLM State Office has committed more staff to moving BLM-State ex- 
changes forward, and has worked to identify problem areas in advance, so that 
resources can either be devoted to solving the problem in a timely manner or 
diverted to more productive uses. 

• In the case of the desert tortoise. Congress resolved the major valuation issue: 
the impact of Endangered Species Act (“ESA”) on land values. As noted above, 
DOI had previously taken the view that the ESA drastically limited landowners’ 
development options, making previously valuable development land virtually 
worthless. Not surprisingly, landowners felt that they should not be penalized 
for protecting endangered species. In Public Law 104-333, Congress directed the 
Secretary of Interior to value lands in Washington County, Utah without regard 
to the presence of endangered species or the designation of critical habitat. This 
legislation was the crucial factor in achieving landowner willingness to ex- 
change; no private tortoise exchanges were completed in the years before the 
legislation, while a number have been completed in the 16 months since Public 
Law 104-333 was enacted. 

Again, the Trust Lands Administration is pleased at the progress of recent 
months, and will look forward to the continuation of that progress as the exchange 
process continues. 

2. Suggestions for Improving the Exchange Process. 

There are certain steps that could expedite state-BLM exchanges throughout the 
west. The Committee should consider the following concepts: 

a. Expand the concept implemented in Public Law 104-333 that Federal envi- 
ronmental limitations (in that case threatened and endangered species) not be 
used to devalue the property to be acquired, where the purpose of the Federal 
acquisition is to protect that specific environmental value. 

b. Where state law or agreement provides protections for cultural and historic 
resources analogous to those provided by the National Historic Preservation Act 
(“NHPA”), do not require NHPA surveys prior to transfer of lands to states by 
BLM. 

c. Increase the current $150,000 threshold for expedited exchanges without for- 
mal appraisals. 

In addition to these points, the Trust Lands Administration would encourage 
meaningful Federal-state dialogue concerning valuation issues, notwithstanding the 
current legal dispute in Utah concerning the valuation of natural lands. As the 
Committee is aware, there has been controversy in recent months concerning wheth- 
er past BLM exchange appraisals have adequately recognized the great increase in 
land values in rapidly urbanizing areas such as Las Vegas. The Trust Lands Admin- 
istration would point out that there has been an equally stunning rise in land prices 
in rural areas of the West recognized as having natural values such as gorgeous sce- 
nery, proximity to wilderness, ancient Anasazi ruins, and recreational opportunities. 
Simply put, there are tens of thousands of people today who want to own a part 
of those natural values, and who have the money to pay handsomely to do so. Too 
often, when state natural lands are being acquired by BLM, the focus of Federal 
appraisers on prices paid in the past for traditional uses neglects this fact of the 
New West. 

Just as the BLM is rightly concerned about not receiving full value for its urban 
lands state land management agencies (with their fiduciary duty to achieve full 
value for their beneficiary institutions) cannot disregard prices paid in the market 
for lands having outstanding natural characteristics. When the Federal Government 
seeks to acquire these lands for public purposes, there must be a mechanism for ad- 
dressing this issue. 
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3. The Need for Congressional Involvement in Some Circumstances. 

As BLM Director Shea has discussed in recent newspaper commentaries, the 
BLM’s land exchange program serves the important Federal goal of consolidating 
Federal ownership of lands with specific values: wildlife and endangered species 
habitat, land that offers important recreational opportunities for the public, and eco- 
logically sensitive lands such as riparian areas. This is a worthy goal. The checker- 
board pattern of state and Federal land ownership now existing throughout much 
of the west is unworkable in light of the differing management mandates of the var- 
ious landowners, and often leads to unnecessary conflicts between the Federal Gov- 
ernment and the states. The suggestions for legislative and regulatory changes de- 
scribed above would go far to further the BLM’s objectives and reduce state-Federal 
disputes. 

At the same time, there are inherent limitations to the BLM’s administrative ex- 
change process. Where such limitations exist. Congressional involvement may serve 
the public interest by facilitating desirable exchanges and eliminating unnecessary 
obstacles. A small but telling example is the language in Public Law 104-333, dis- 
cussed above, requiring that exchange valuations in Washington County not penal- 
ize landowners by devaluing land on account of its status as critical endangered spe- 
cies habitat. Before this statute was enacted, desert tortoise habitat acquisition was 
at a virtual standstill; afterwards, the program has moved forward with increasing 
success. 

A second example of a situation where administrative exchanges fail and Congres- 
sional involvement may be useful occurs in the case of multi-tract exchanges involv- 
ing large areas. There are well over a thousand tracts of state trust lands scattered 
within proposed BLM wilderness in Utah, while the Grand Staircase-Escalante Na- 
tional Monument contains 337 school trust parcels encompassing over 176,000 
acres. The existing administrative process would typically require appraisals of each 
such parcel, together with appraisals, RMP amendments, NEPA review, and cul- 
tural resources surveys of all BLM tracts to be acquired. When lower value rural 
lands are the subject of the exchange, transactional costs can swallow any exchange 
benefits. More importantly, BLM often cannot devote the resources to complete the 
necessary work while performing its other responsibilities as well. 

In the early 1980s, former Utah Governor Scott Matheson recognized the unten- 
able nature of the checkerboard pattern of state land ownership in Utah, and 
launched an effort — Project BOLD — to consolidate the thousands of scattered state 
sections into several dozen large consolidated state land blocks. Significantly, both 
the BLM and the State then recognized that this effort was too large to be com- 
pleted administratively, for the same reasons we have discussed today, and turned 
to Congress for implementing legislation. 

Although Project BOLD ultimately was not finalized, its lessons are still useful. 
There are inherent limitations in the use of appraisals in exchanges involving hun- 
dreds of tracts, both in terms of accuracy and transaction costs. Current statutory 
limitations on the BLM with respect to land use planning, NEPA compliance, and 
cultural resources surveys, when combined with limited agency resources, can make 
large administrative exchanges impractical. Conversely, consensus between the par- 
ties to the exchange and affected third parties on specific lands to be exchanged, 
with Congressional implementation of that consensus, can achieve exchanges having 
great environmental and public benefits where the administrative process cannot. 

Congress has followed this path in recent years with the 1996 Arkansas-Okla- 
homa land exchange. Similarly, although in a slightly different format, the state 
land exchange provisions contained in recent California desert protection legislation 
are also of note. Although legislation of these types will not always be necessary 
with large exchanges, it is clearly merited where resource limitations, special envi- 
ronmental or valuation concerns, or other factors jeopardize the success of the ad- 
ministrative exchange process. 

Conclusion 

In conclusion, the Trust Lands Administration believes that recent efforts by the 
BLM to expedite administrative exchanges in Utah are bearing fruit. We encourage 
BLM to continue these efforts, and to consider additional steps to expedite state- 
Federal exchanges. At the same time, the Trust Lands Administration urges the 
Committee and your colleagues in Congress as a whole to consider legislation imple- 
menting or expediting high priority state-Federal exchanges. 

Thank you for the opportunity to testify before the Committee. 
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Statement of Thomas R. H. Glass, Western Land Group, Inc. 

Mr. Chairman and Members of the Subcommittee: 

Thank you for the opportunity to testify today. My name is Tom Giass, and I am 
a principai in Western Land Group, Inc., a national public lands consulting firm 
headquartered in Denver. 

'Western Land Group. Inc. 

Since our formation in 1981, Western Land Group has assisted in the consumma- 
tion of more than 100 Federal exchanges, utilizing both legislative and administra- 
tive processes. We continue to help clients to facilitate dozens of new cases, involv- 
ing lands ranging from tens of thousands of acres to less than one acre. 

Benefits of Land Exchanges 

Working in partnership with BLM and other public land management agencies 
throughout the West, Western Land Group achieved fundamental public and private 
land objectives. These include, but are certainly not limited to: 

• protecting municipal watersheds; 

• placing key threatened wetlands and wildlife habitat in the public domain; 

• eliminating private inholdings in designated wilderness areas; 

•helping municipalities and counties acquire lands for administrative purposes 
and open space; 

• facilitating responsible community growth; and 

• improving hunting, fishing, and recreational access to Federal land. 

Western Land Group helps agencies to accomplish their goals, despite limited 

agency staff and resources. Together, we have created more coherent and logical 
ownership patterns, resulting in win-win situations for both the public and private 
sectors. 

Adequacy of Current Land Exchange Law, Regulation, and Policy 

Until recently, current law, regulation, and policy governing land exchanges has 
worked fairly well. The Federal Land Exchange Facilitation Act (FLEFA), which 
Western Land Group helped develop, has streamlined the process somewhat. The 
Final BLM Land Exchange Manual integrates the essence of FLEFA, and is another 
good tool which all BLM lands staff should review carefully. 

Western Land Group is, however, concerned about several recent developments in 
BLM’s land exchange policies. 

1. Western Land Group is concerned about the newly instituted direc- 
tive which relinquishes a BLM State Director’s authority to approve ex- 
changes where the value of public lands to be exchanged is more than 
$500,000. The directive requires that Washington, DC staff approve ex- 
changes based upon an additional level of feasibility analyses and 
issues papers. 

In most states, BLM has talented field staff who should be supported, not 
reprimanded. FLEFA encourages the consideration of local issues and local poli- 
tics in all exchanges. Grassroots involvement, including the dissemination of ac- 
curate, ethical information early-on, is critical to creating successful exchanges. 
In general, local personnel (including State directors) are better acquainted with 
local concerns than are Washington, DC personnel whose expertise may lie else- 
where. The emphasis should be on increasing the capacity and sophistication of 
BLM’s lands staff at the state and local levels, not on developing a National Ex- 
change Team. 

BLM’s new directive could slow down the process considerably. By transfer- 
ring approval authority to Washington, the directive requires that an additional 
level of feasibility analyses and issue papers be completed for the Washington 
staff at three stages of the exchange process. Western Land Group maintains 
that the previous level of analysis, when combined with community involve- 
ment, is adequate for most exchanges, and is largely redundant. The biggest 
problem with the added level of analysis is that Washington, DC staff has no 
mandated response time. The lack of guaranteed response times would most 
certainly cause delay. The most serious consequence of delay is a reduced ability 
for the United States to acquire premium private lands. Exchange proponents 
must purchase private lands, usually within strict timeframes. If required feasi- 
bility analyses and issue papers are sent to Washington without specific guar- 
anteed response times, it will be impossible for exchange proponents to set clos- 
ing dates. Without closing dates, private landowners interested in conveying 
lands to the United States cannot enter into secure purchase contracts with the 
United States. Additional steps in the process could also lead to expiration of 
appraisals, which are valid for a maximum of one year. 
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1. Western Land Group is also concerned about the increased popu- 
larity of Competitive Exchanges, or BLM’s intent to auction unwanted 
Federal lands to the highest bidder. 

As a steward of the land, BLM has a responsibility to get the best deal for 
the public when disposing of land. The best deal means more than just the most 
money. Exchanges should be driven not only by BLM priorities, but also by 
community priorities including development planning, infrastructure needs, 
open space needs, access needs, and the like. To auction a parcel could result 
in an outsider, who has no interest in a community’s needs, acquiring the parcel 
simply because he or she was willing to pay the most. 

The Crystal River Ranch land exchange, which Western Land Group closed 
in 1995, is an example of why competitive exchanges should be approached with 
caution. The Crystal River Ranch exchange involved the acquisition of 1,439 
acres of Federal lands located in the Roaring Fork Valley near Aspen, Colorado 
(a hot real estate market). The Federal lands were situated within the ranch, 
accessible by public road, and managed by BLM. Following the exchange. Crys- 
tal River Ranch donated a conservation easement on the acquired lands to the 
Colorado State Division of Wildlife. The conservation easement provides for 
public hunting on the acquired lands, as well as the protection of wildlife habi- 
tat values and continued ranching activities in perpetuity. If the public lands 
in this exchange had been auctioned to the highest bidder, such as a real estate 
speculator, the unique negotiated benefits of the transaction would never have 
occurred. Instead, the United States received full fair market value for the prop- 
erty and protection of open space and wildlife values in perpetuity. 

As an alternative to competitive exchanges, Western Land Group recommends 
the following approach, once Federal lands have been clearly identified for dis- 
posal. First, work with the community to identify acquisition priorities and gen- 
erate creative options. Second, identify and obtain high priority offered lands 
with significant public value. Third, work with proponents who have a vested 
interest in the lands. Fourth, work with exchange facilitators who share the 
agency’s goals. Fifth, complete exchanges based on appraisal rather than specu- 
lation. The appraisal process has many checks to ensure fair market value. 

With regards to the appraisal process. Western Land Group has been pleased 
with FLEFA’s arbitration provision. We believe it has been a helpful tool to re- 
solving disputes involving value. In addition. Western Land Group commends 
Dave Cavanaugh, BLM’s Chief Appraiser here in the District of Columbia, for 
his recent efforts on the City of St. George land exchange in Washington Coun- 
ty, Utah. Mr. Cavanaugh stepped in at the right time to resolve a difficult situ- 
ation involving appraisals. Serving as the review appraiser, Mr. Cavanaugh was 
able to insure that the local private appraiser adequately appraised the involved 
BLM lands while giving the City of St. George proper credit for its lands within 
the Mojave Desert Tortoise Preserve. His involvement is a perfect example of 
how knowledgeable headquarters staff can be effective in trouble-shooting and 
overseeing difficult exchanges. 

We also suggest that the amount allowable under Sec. 206(h) (1) (A) of 
FLPMA be increased from $150,000 to $500,000 to allow utilization of state- 
ments of approximate equal value rather than full appraisals in appropriate 
situtations. This would help reduce the backlog of appraisals and appraisal re- 
views. 

On balance. Western Land Group believes that BLM’s exchange program has 
worked fairly well. We do have two more recommendations, however, for the Sub- 
committee to consider. The first relates to cash equalization moneys. 

Cash Equalization Moneys 

The Federal Land Policy and Management Act requires that land be exchanged 
for exact equal value. Otherwise, cash equalization payments must be made. FLEFA 
permits certain waivers of this requirement. The biggest remaining problem, how- 
ever, is that BLM in particular sometimes does not have money on hand to make 
equalization payments. As a result, exchanges sometimes have to be delayed to 
await Congressional cash equalization appropriations. In our opinion. Congress does 
not need to micro-manage cash equalization moneys in this matter. 

We recommend that Section 203 of FLPMA be amended so a portion of the mon- 
eys received by the Secretary of the Interior from the sale of public lands be placed 
in a special fund. This fund would be earmarked and available to the Secretary, 
without need of appropriation, to provide moneys for cash equalization in land ex- 
changes. The Forest Service already has a similar fund under the Sisk Act, and it 
has served them well. In that regard, we recommend that the current requirement 
for appropriation of all cash equalization dollars be eliminated and that the BLM 
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be authorized to manage a fund similar to the Forest Service’s. Spending from this 
fund could be limited to cash equalization purposes or other purposes, as Congress 
deems appropriate. 

Land and 'Water Conservation Fund 

As a final thought, Mr. Chairman, while Western Land Group is obviously a great 
supporter of well-crafted and well-managed exchanges, Western Land Group recog- 
nizes that exchanges are not a panacea. Land exchanges cannot substitute for Fed- 
eral purchases using the Land and Water Conservation Fund. We recommend that 
Congress fully fund the LWCF, as was done in 1998, in order to reduce the esti- 
mated $2-$3 billion backlog of land that willing sellers would like to sell Uncle Sam 
for various reasons. 

Mr. Chairman, that concludes my testimony. I would be happy to answer any 
questions that you may have. Thank you again for your sponsorship of FLEFA and 
your ongoing interest in land exchanges as evidenced by your holding this hearing 
today. It is very encouraging to us, as a small business, to have policymakers such 
as yourselves striving to improve the land exchange process. 
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TESTIMONY OF WASHINGTON COUNTY, UTAH COMMISSIONER 
ALAN D. GARDNER 

BEFORE THE SUBCOMMITTEE ON NATIONAL PARKS AND PUBLIC LANDS 
TUESDAY, MARCH 24, 1998 


The first portion of this paper deals with the history of the appraisal negotiations for the 
Washington County Habitat Conservation Plan. It was taken fi'om work done by Dallin Gardner, 
(no relation) a consultant for another property owner. 

In late 1993 and early 1994, much time and effort was spent by members of the Habitat 
Conservation Plan Steering Committee and Federal Officials (Bureau of Land Management - US. 
Fish and Wildlife Service - Justice Department aiul others) to find an equitable means of valuing 
the private lands within the proposed HCP preserve. Agreement was not reached until a major 
public “summit” meeting was held in St. George, Utah sometime in March or April of 1994. 

Prior to this meeting and because of serious conflicts which arose concerning the use of 
Utah based BLM appraisers, BLM management offered a list of approved appraisers fi-om outside 
Utah fi’om which James Doyle, representing the private landowners involved with the HCP 
process could make a selection. BLM also selected Mr. Don Duskin (Chief, Branch of ATROW 
and Appraisal, Oregon/Washington) to be the review appraiser for the appraisal work to be done 
on the Washington County HCP private lands. 

The public meeting was attended by BLM, FWS, Washington County, HCP Steering 
Committee and Utah Congressional Delegation representative. Private landowners also attended, 
ALONG WITH (3) OF THE BLM RECOMMENDED APPRAISERS, Mr Duskin, Jerry 
Kinghom, legal counsel for Mr. Doyle and numerous other people. Representatives of the Justice 
Department were standing by in Denver to respond to any questions or problems which might 
arise out of the meeting The meeting was chaired by Russell Gallian, representing the 
Washington County Commission. 

The valuation issue was paramount at this meeting. Agreement seemed difficult with 
regard to the latest of several “Draft i^praisal Guidelines” issued by the Justice Department. The 
morning session of the meeting failed to produce any tangible results. Following an early lunch 
recess, the meeting reconvened and upon explanation being made by Mr. Donald Duskin about 
how the appraisal process might proceed, agreement was reached and the process labeled 
“PRELIMINARY VALUE ESTIMATE” was launched. 

An “AGREEMENT TO OBTAIN PRELIMINARY VALUE ESTIMATE” (PVE) was 
entered into between BLM and James Doyle, representing the Washington County private 
landowners, recognizing that landowners (both under and not under contract to participate in a 
proposed Interstate Land Exchange) would be universally impacted by this process. The PVE 
was a joint venture between BLM and Doyle with each obligated to pay '/z of the $42,500.00 bid 
price. 
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Testimony of Alan D. Gardner (continued^ 


Note: It is important to consider here, a quotation from the “AGREEMENT TO 
OBTAIN PRELIMINARY VALUE ESTIMATE”: 

“...The Preliminary value estimate to be performed by the appraiser will be a preliminary 
value estimate in accordance with the provisions of this Agreement, and will not be a final 
appraisal; rather it is contemplated that if a transaction is later negotiated between 
the parties, the preliminary value estimate will be undated to a final appraisal at that time. 

(Underlining added). 

Over a month was spent by BLM, Mr. Kinghom, and Dallin Gardner preparing and 
reviewing the “Preliminary Valuation Solicitation” for mailing to the BLM recommended 
appraisers (and others) on May 25, 1994. 

Subsequently, bids were received and reviewed. Sell-Huish and Associates, Inc,, 
represented by Jan Sell was selected to do the work in accordance with the agreements already in 
place. 


On July 1 1, 1994, a pre-appraisal review meeting was held in the BLM offices in Salt Lake 
City. This meeting was attended by Mr. Kinghom; Ted Stephenson (BLM); Don Duskin, Review 
Appraiser; Jan Sell, selected appraiser, and Dallin Gardner, representing the interests of certain 
landowners whose property was proposed to be involved in the Interstate Land Exchange. The 
purpose of the meeting was to answer questions and review the “PRELIMINARY VALUATION 
SOLICITATION”, including the “DRAFT APPRAISAL GUIDELINES”. Open discussion was 
welcomed on any and all points of clarification and concern prior to Sell-Hush beginning the 
appraisal process. 

The contract with the landowners and the Purchase Order from BLM were then issued, 
authorizing Sell-Huish to perform the appraisal. Work was started on July 14, 1994. 

During the following (3+) months, the appraisers completed their work, which consists of 
a “COMMON DATA BOOK" and a separate "SELF CONTAINED APPRAISAL REPORT’ for 
eacb-of the (35) parcels included in their contract. 

In addition to the work done by Sell-Huish, Mr. Duskin, the Review Appraiser, made site 
visits to inspect the (35) parcels and all of the comparable properties identified and used by Sell- 
Hush. 


On October 20, 1994, nearly (5) months after the “Solicitation” for bids had been released, 
Sell-Huish completed their work and sent final information to Mr. Duskin, Mr. Doyle and 
landowner representatives. 
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Testimony of Alan D. Gardner (continued) 

Mr. Ehiskin completed his review over an additional period of (5 Vi) months from the 
completion of work by Sell-Huish. During this time he performed independent verification of 
information and recommended technical and analytical corrections to Sell-Huish and, in 
cooperation with Sell-Huish, made some value adjustments. 

On April 5, 1995 (10 Vi) months after the “Solicitation” for bids was issued, Mr. Duskin 
released his own final review comments in the form of a Memorandum to the Utah State Director 
of BLM. This memorandum explained that “...The appraisers have corrected all of the technical 
and analytical deficiencies, previously noted.” Mr. Duskin then presented his own independent list 
of “approved market values” by Property Owner, Size and market Value for each of the subject 
(35) parcels. There was a total of 6,803 83 acres involved with a total “approved market v^ue” 
of $83,820, 000.00. 

Any appraisal is intimately related to the history, background and special conditions or 
circumstances affecting the property, its ownership or other special situations. It would be 
impossible for a new entrant into the appraisal environment of the PVE properties to understand 
and/or duplicate all of the discussions, instructions and interpretations which had already been 
jointly agreed to by the parties vbdth respect to obtaining estimates of value for these lands. 

When the time came to have a final appraisal, property that was homesteaded by my 
grandfather, Erastus Gardner, about 60 years ago (still in possession of the Gardner family), and 
in the center of the HCP Reserve, was selected by the BLM as one of the first pieces to be 
exchanged 

Instead of upgrading the previous appraiser’s PVE as was called for in the agreement, a 
new appraiser, who had no background on any of the previous discussions, was brought in 
without any input from us. I showed the appraiser, Paul Meiling, our property and reminded him 
that the tortoise was not to be considered in the appraisal process, as was agreed to. To this he 
replied that he had no knowledge of any agreement to delete the tortoise in his evaluation, and 
that his work would reflect the tortoise presence on the land. In his appraisal, (see Exhibit One) 
Mr. Meiling states that he didn’t get comparables for our property, because of the “heavy and 
severe impact” of the tortoise. He placed a value on our property of less than 1 5% of the PVE on 
the same land. As it turned out, Mr. Meiling was sent out under contract from the Utah State 
office of the BLM, who by prior agreement was to have no involvement. Because of this low ball 
^praisal, all exchanges came to a complete stop. Ten months later our family agreed to bargain 
for a price on our property with the BLM. The BLM team consisted of Jerry Meredith; District 
Manager for BLM, Dave Mcllnay; Chief of the Lands Branch in the BLM California State Office, 
and Dick Young; Chief of Land Resources for the National Parks Service Intermountain Field 
Area. My brother, Larry Gardner, and I represented our family. After discussions over several 
days, and inspecting the subject property and comparable sales; we agreed upon a price that 
included a mitigation deduction of $239,000. ($1,000. per acre). This was the estimated cost for 
a Section 10 Permit if we were to develop the land ourselves. 
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Testimony of Alan D. Gardner (continued^ 

An inflation factor was added back on because of the age of the ^praisals. Then Fish and 
Wildlife Service mandated additional mitigation of fencing costs, because if we were to develop 
the property it would have to be fenced (1 5,800 feet). Fish and Wildlife wanted the price of a 
block wall, but we agreed on wire fencing, similar to some around St. George at $4.00 a foot. 

That was an additional deduction of $63,360., or $260. an acre for a total of $302,360.; in 
mitigation costs (Exhibit Two). BLM also agreed that the appraised value of any BLM land 
would be tied to the date the agreement was signed, March 20, 1996. Our family had looked 
extensively at lands to exchange for. We selected an appraiser, Eric Johnson, from the approved 
list supplied to us by BLM. He was extremely slow (ax and Vi months) in completing his 
appraisal. After it was turned in and corrections made, we were told his work had been accepted 
by John Widdoss, the selected BLM Review Appraiser (Exhibit Three), A month or more later 
we were told it had been rejected by Dave Cavanaugh, BLM’s Chief Appraiser in Washington, 

DC because it had too many problems (an appraisal he did for St. George City was also rejected). 
At this point, we made a selection of an additional parcel, because mining claims and 
archeological sites had restricted available acreage in the first parcels selected (Exhibit Four). We 
selected a different appraiser from the BLM’s approved list. He is reappraising the original 
acreage, plus he has appraised the added parcel. We were then informed that this second 
appraisal was rejected because the land was of a higher value today (than our agreed upon date of 
March 20, 1996), and had possibilities of higher value in the future. We realize BLM has had 
problems in the Las Vegas Exchange, but we feel they are going overboard the other direction in 
Washington County, Utah. It is as if the deal, on the surface, has to appear like the BLM got the 
best end of the bargain, rather than making it fair to both parties. 

I would like to address two other issues I think are unjust. The majority of the acreage 
inside the Reserve was not for sale. Property owners, forced to give up land have accommodated 
the BLM by exchanging for other property outside the Reserve, yet they have had to bear the cost 
of the appraisals on something they were forced into. If surveys are required they have to pay for 
government surveys also, even though they could be done cheaper by private companies. Not 
only have we had mitigation costs to pay we have also suffered severe opportunity costs because 
BLM has not been able to perform on a timely basis 

Many families have been forced to bear an inordinate burden for the broader public 
interest declared by Congress under federal law reflected in efforts to preserve the desert tortoise. 
Not only were we forced to sell our private property, we were also forced to assume the costs of 
an elaborate federal process and pay for tortoise impacts which should be borne by the public as a 
whole. 

Another problem has been conflicts with archeological sites. Every exchange so far has 
been impacted by archeological sites. These are very expensive to mitigate. As a result, most . 
exchanges have had the sites carved out, sometimes leaving pockets of BLM land or peninsulas 
into private land (Exhibit Five). In some cases mitigation is required including some sites on one 
of our exchange parcels. The Washington County Water Conservancy District, in negotiations 
with Zion National Park and BLM agreed to exchange a reservoir site on private land above the 
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Testimony of Aian D. Gardner (continaed^ 

Park, for a location below Zion that would not impact the flow of the Virgin River through the 
Park. The new location had archeological sites that had to be mitigated. It cost the Distria 
around $150,000. in archeological surveys and clearance and an additional $700,000. in 
mitigation. Of this amount, $65,000. was paid by BLM because some sites overlapped on BLM 
ground. These mitigation costs should be deducted from the ^praised value like BLM deducted 
mitigation for a Section 10 permit and fencing in our agreement. Instead they add significant costs 
to the exchanged property above the appraised value. 

Appraisals of other private property within the HCP have improved since Public Law 104- 
333/1 10 Statute 4093 has passed, which deals with the exchanges in Washington County, Utah. 
Also, Bill Lamb, Utah State BLM Director, has assigned more local BLM persoimel to assist in 
land exchanges. Mr. Cavanaugh has been to St. George many times assisting. More emphasis 
needs to be continued at the local level and compensation needs to be timely and at fair maricet 
value. With these changes, tlungs have gone smoother and several exchanges have occurred. 

But, questions of fairness, such as those presented in this testimony, still exist. I am concerned 
that many other private property owners will be forced into unfavorable compromises when faced 
with the burdens created by the process involved in these land exchanges. 
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PROPERTY VALUATION 



The Sales Comparison Approach ^Cont’d^ 

— 1 

CflllClM SiOlhQl^AqdttcH^rnl-fcnnBrFarcel “B” 

A full and complete comparative narrativ e analysis not presented for the Non-Eederal-lMds. 
under appraisement. This is so, b^ause the impac t ot the tortoise influence on th^ prooertv is so 
j^eavy severe that all of the other factors ot comparison become meaningless, compai^d to 
Uii!> vijc dui'lhiittiu raciOk. Tlic Qriil Adjustment Ond on the preceding page QuickiVconv^s” 
V¥iiai ilie appraiser believes the market's attitude and reaction is to lands so encumbered by the 
endanger^ species, and the cnnse ouence and effects of its pres ence 

To date, there are no known sales within Washington County which demonstrate the value of 
land within the area delineated as tortoise habitat. Heavy judgment is required of the appraiser in 
the absence of such revealing market data. Arguably, land so encumbered by the endangered 
species has no use, in the terms we usually consider. “Maximum productivity,” taken from the 
“highest and best use” definition, has no application here, since the land is incapable of 
producing any income. 


Any individual’s attempt to value this property under the current conditions must render 
judgment as to what the future might have in store for this property. If it can be reasoned that 
legislation will change the Endangered Species Act in the foreseeable future, prospective buyers 
might be inclined to be more aggressive in acquiring this property. The ultimate test of value, 
from the definition of market value, is the price one is willing to pay for the property with full 
knowledge of Its potential uses. In this appraiser’s judgment, that price is nominal in today’s 
market, compared to a price a buyer might otherwise pay for the land if net affected. Buyers 
anticipation and perceptions arc of paramount importance in rendering value judgment. At the 
present, these perceptions suggest such a purchase of this property to be extremely speculative. 
Any bonifide offer to buy the property would prudently be made accordingly. 

From the array of market data col (ected. the appraiser concludes a value of S 1 .000 per acre for 
the Non-Federal Lands appraised as Parcel “B", thus the tract is appraised at: 

239.00 acres ra SI,000/acre* 5239,000 


The-agency has requested that the appraiser make prorata allocations of value for the subject 
parcel, based on a division of the larger parcel into two tracts. (I) the easterly 100 acres and (2), 
the westerly 1 39 acres. 

The allocations are; The easterly 100 acres $100,000 

The westerly 1 39 acres S139.Q0Q 

Total $239,000 
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EXHIBIT IW 


June 7, 1996 

Mr . Jerry Meredith 
oLstricr Manager, BLM 
Cedar City, Utah 

Dear Mr. Meredith: 

We accept the BLH's orfer o£ $7440.00 per acre for our property 
to be exchanged for 2LH lands to be selected by us. 

?e however do not agree with the reduced value placed on Lt for 
mitigation; such as $1,000 an acre in lieu o£ doing nor own 

section 1 permit or section 10 permit, and $260 an acre for 

fencing ($4 per foot for Che 3 mile perimeter). 

• 

W^ashington County's Section 7 permit should have been sufficient. 
We feel that Fish and Wildlife is out to take any private 

property they can with as little compensation as possible going 

to the owner . 


We have 

foreword 

ptcceee 


agreed to the 
• • 1 .U P,laasB draw 
with Che exchange. 


HCP process and 
up the exchange 



would like to move 
contract and ve will 


JUN 1 1 ty96 


lies 


JlIRE^.' ■ ' ■'■’Si’ 
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EXHIBIT TWO 


I'^trvv Covd+K 

Commission received an estimace from a private consulting firm of 
just over $100,000 for an HCP covering a little over 2,000 acres. 
That equates to a cost of a little over $50 per acre. 

We recognize that in addition to the HCP costs, there will be 
mitigation costs. The Washington County HCP estimates these at 
about $16 million or nearly $300 per acre. The Iron County plan 
is not completed, but at the present time small single site KCPs 
are requiring $50 per animal removed to cover capture and 
relocation to a public land site, and a $200 per acre mitigation 
fee . 

The subject property is on the north edge of the HCP's proposed 
rese,rve and adjacent to property that is outside the HCP. The 
subject property is not in priority A habitat, but is listed as 
priority B. The property owners believe Chat much of the upper 
elevations of Che property have few if any tortoises. Further 
biological studies (HCP studies) would be needed to s\ibscantiace 
this belief. 

Given the above considerations we believe the value we 
recommended should be adjusted downward by $1000 per ac re to 
allow for the cost a developer i^ uld have to consid er if t^v_ . 
W6g6 fo A&^roacfi the wick a request ior an individual H CP. 

The federal team neiieves chat this process recognizes the 
presence of a listed species without assuming Chat the property 
simply can not be developed. We believe this' is Tnore' 'in accord 
with Che appraisal instructions them either appraisal report. 

This would place the ad-iusted value recommendation at $6.000 per 
acre . 


Recognizing, as did both appraisers chat property in this area is 
appreciating at an accelerated rate we also agreed that the comps 
should be adjusted for appreciation. Both appraisers made this 
adjustment in their reports, but since the reports have aged 
further we felt this consideration should be' carried forw^d to 
the date of the bargaining. Using the rate from the Mailing 
report (1.6% per month) because it was the most recent, the final 
recommendation becomes $7,700 per acre. This factor will negate 
tie* need to update Che appraisals that aure both beyond the normal 
life expectancy. 

SSCOND BARGAXNXNG SESSION 

This recommendation was presented to Che Gardners when they 
returned at 3 p.m. on Tuesday March 19. After going over our 
logic and Che recommendation in detail, the Gardners asked for 
some time to discuss our recommendation and to make a few phone 
calls . 
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EXHIBIT TWO 


United States Department of the Interior 

BUREMJ OF LAUD MANAGSKESTT 
Cedar City Discricc Office 
176 Ease O.L. Sargent Or. 

Cedar City, Utah 84720 


UT-040 

2200 

May 23, 1996 


Memorandum 

to: State Director, Utah 

From: District Manager 

^Subjjec^ 

As, re<]uested in your mefflorandum of April 16. 1996, 
■Negotiacing/Bargaining Instructions ceMar LTC (Supplaaent 1), 1 
reviewed the teams process for estimating mitigation expenses with Bob 
Williams and Reed Harris of the Fish and wildlife Service. 


Mr. Williams respotised for the Service and indicated that he felt the 
process the team used was as accurate as possible at this point, with 
one exception. The estimates used in developing mitigation costs by the 
team did not include fencing that would keep people within the developed 
area and tortoises out of that area. 

It should be noted chat it is very difficult to identify specific 
mitigation or estimate mitigation costs accurately without Joiowing 
exact.ly what is proposed for a particular parcel of land, and without 
having first coo^leced a biological assessment. The development plan 
and the biological assessment provide the key information needed to 
determine what mitigation might be necessary. 

However, fencing has become a routine requirement in this area, but was 
not included in cost estimates contained in the Washington County HCP. 
The most recent exas^lea are the Hurricane Golf Course development, the 
Tuacahn Center, the City of St. George property, and the temporary 
holding facility for translocated tortoises . 

Hr. Williams indicated the Service preferres one of two types of fence 
depending on the circumstances. Either a block wall with footings Into 
the ground, or a range fence with partically buried tortoise proof mess 
at Che bottom. 

I next contacted Bill Mader. Washigton County HCP adnuniatracor about 
the type and cost of fencing they are currently using within the HCP 
area. Ke indicated that while Hurricane Golf Course is using a block 
wall, the closer and more comparable development would be Tuacahn. They 
are using a range fence with partically buried tortoise proof mess at 
the bottom. This is also very similar to what the City of St. George is 
using and what the HCP is using for their temporary enclosure where 
tortoises are held prior to relocation. 

He has priced the type of fencing needed within Che HCP Reserve at a 
nuxnber of locations. The price has ranged from S3 to S6 a running foot. 
The range is based on the heigth and type of fence and the amount bid. 
Based on the information he has collected, he felt- like a fence similar 
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Sunday, March 2. 1997 


I- Ftom; - — 


To. 

Name: John WldUwss 


Name: Mr. Eric N. Johnson. MSA 

Coaapany: Hall-Widdoss 4i Co., Inc. 


CotB^anyt 

Plume; (605) 348-6626 


Riima; (801) 586-5106 

1 PkE (605) 348-0356 


PUT (801) 586-0254 


Total Dumber of pa^e*. inciadlaf cover I 

Maatage: 

Eric - 

I have recommended approval of the appraisal of the DeMar federal parcels at 
$1,137,000. Please aend your corrected copies of the appraisal to Ted Stephenson 
with the State Office of tha BLM. 

I have some of the same final recommand^ons which relate to style only. In your 
anal analysts, a Uttle less averaging, weighting, etc., would Increase the rider's 
confidecice Uwit you placed Die final value cofMduaJon on the "best" sale or west sales 
(1-3 properties If your data Is good). In this case, theax: arc no real comparables, but 
stressing the best sale gives a stronger confidence In your conclusions. 



I 
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EXHIBIT THREE 



Saturday. March 1. 1997 

'n 1 

- To: 

5:16 PM 

’ j 

1 IVsme; 

1 

John Wlddoss | 

Name: 

Mr. Eric N. Johnson. MSA | 

J Oowfsmy: 

1 

ll.-ill-Widdosis 4t Co.. Inc. | j 


! 

! Mwac: 

(60S) 348-6626 ! j 

1 I 

1 f^ono: 

(801) 586-5106 I 

1 fta: 

1 

u . — 

(605) 348-03S6 ! j 

i ! 

j ! 

I fsk 

1 

(BO I) 586-0254 | 

j 


Total nniiibor of pofea, Inclndiac cover: 1 

1 


I have rtrviewed the ujxlaled material on the Zion View Ranch you submitted last 
I week. 1 will be recommending approval o( the appmlsal and v^uc estimate at 
j $1,644,000. As a matter uf style, there la substantial improvement in the new 
■ inaleiial. 1 would, however, select tlie "best sale" in the final analysis and rely a IfltJe 
! less on the "mnjjinM and bracketing". While that assists, one sale should be better than 
all the rest. i.e.. it becomes a benchmark for your final comments. 

Please send IIjc final reports with revisions to Ted Stevenson. 

; Thanks 


This parcel DeMar is acquiring, but in a three-way exchange. 
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EXHIBIT FOUR 


AMENDMENT 

UNITED STATES DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
AGREEMENT TO INITIATE AN EXCHANGE 

UTU-7S157 


The Agreement to Initiate an Exchange entered into on August 22, 
1996, between DeMar L.C. and the BLM is amended as follows; 

Because of conflicts with mining claims, it is necessary to 
identify additional public lands which may be exchanged in order 
to equalize values. Exhibit A, SELECTED FEDERAL LAND is amended 
to include the following described land; 

■Salt Lak e Meridian 

T. 42 S. , R. 13 W. , 

sec. 1, lot 1, SEMIEW, NE'iSWV, sasm, SEK; 
sec. 11, EMNEK, EMNEMSEK, EMWMNEKSE'X, EMSEUSEM; 
sec. 14, NE'XNEMNEK, EiiSW'iNE'XNE^; 

containing 505.08 acres more or less. 

All other provisions of the original agreement will remain in 
effect . 
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Woodward S. Hanson, MAI 

INTRODUCTION: 

Chairman Hansen and members of the Subcommittee, 1 am Woodward S. Hanson, 1 998 
Vice President of the Appraisal Institute. I would like to begin by thanking you for 
giving me an opportunity to provide input to what the Appraisal Institute sees as an 
exciting and dynamic period in the further development of our nation's ^‘Federal Lands 
Public Policy Initiative**. 

I am a Sth generation resident of Fort Myers, Florida, and grew up one block from 
Senator Connie Mack and recently had Congressman Porter Goss' grandson on my little 
league baseball team. Although I have five sons, I am neither a Mormon or am I kin to 
Chairman Hansen. 1 live near and use the Everglades National Park, the Big Cypress and 
the 10,000 Islands for recreational purposes, and my grandfather was known as the 
“White Medicine Man” by the Seminole Indians of Florida. I am in business with my 
father, an 83 year old Navy veteran. I have a personal and professional interest in our 
national resources and am an advocate for multiple use development of natural 
resources on public lands. 

1 am an honors graduate of the University of Florida with degrees in Business 
Administration-Real Estate and Urban L4md Studies; and. Bachelor of Design 
.^chitecture. I have qualified as an expert in the field of real estate appraisal on 
numerous occasions in Federal Court, Federal Tax Court, the Chancery Court of 
Delaware, and various Circuit Courts throughout Florida. I am currently on the faculty of 
the American Law Institute of the American Bar Association (ALI-AB A) which provides 
an eminent domain CLE curriculum. I am also a member of the University of Florida’s 
Graduate School of Business Administrations' Real Estate Advisory Board. I have 
represented both public and private clients in the valuation of lands acquired for 
preservation and/or public recreational uses, including the Florida Department of 
Environmental Protection’s recent acquisition of Top-Sail Hill in Destin, Florida, for $85 
mm, the largest public acquisition in the history of the State ofFlorida. I also authored 
the Appraisal Institute's position paper on “Public Interest Value and Non-Economic 
Highest and Best Use”. 

OUTLINE OF SIGNIFICANT TOPICS AND ISSUES 

According to your 06 March 1998 letter, the Subcommittee ‘Vi7/ hold and oversight 
hearing on Bureau of Land Management realty and appraisal issues. ** In response to 
the Subcommittee's “focal point”, I have carefully reviewed 43 CFR Part 2200 which is 
that portion of the Department of Interiors' Public Lands Policy which identifies the 
Bureau of Land Management's (BLM) objectives, definitions, responsibilities and 
policies. 

Based upon this review, as well as a review of the 1998 edition of the Uniform Standards 
of Professional Appraisal Practice (USPAP) of the Appraisal Foundation, the Uniform 
Appraisal Standards for Federal Land Acquisitions, of the Interagency Land Acquisition 
Conference 1992, and my independent research, 1 have selected the following issues and 
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questions and being best targeted at what I presume to be the Subcommittee’s main 
focus. These are identified as follows: 

• Does the BLM federal land exchange policy, require an inordinate amount 
of time, and, if so why? 

• Are there rational explanations for large differences of opinion in the 
valuation of public lands? 

• Is the BLM policy consistent with current industry standards? 

• Contributory valuation of view amenities and non-economic resources. 

• The need for legislative direction on issues related to the valuation of public 
or natural lands. 

Expecting that these issues are of greatest interest and concern to the Subcommittee, I 
have prepared the following response for your review and entry into the Official Record, 

Question No. 1: Does the BLM federal land exchange policy, require an 
inordinate amount of time, and if so, why? 

The Bureau of Land Management (BLM). within the Department of Interior, is the 
largest federal landowner, controlling over 270 million acres. It swaps tens of millions of 
dollars worth of land with developers and others each year. It is not widely known, but 
just about every week, some agency of the federal government trades public land for 
property ovmed by private interests. 

Most recently, the "Dell Webb exchange", involving 4,700 Acres of federally owned 
public lands, received criticism in an article titled "Inside Tract" published in the 16 
January 1998 edition of The Wall Street Journal (See Exhibit A). The article is more 
concerned with the equitability and fairness of the land exchange process, than the 
amount of time involved in completing the project. 

If an extensive or inordinate amount of time is associated with this process, it would seem 
as though the seller, or in these cases, the vendor (public), would be the benefiting party 
as additional time for due diligence, data verification, review of opposing party 
appraisals, and other transactional related activities would be available. 

It also appears that there is great “interest” in BLM assets which are transitionary in 
nature and are capable of supporting an "urban use" due to their "fringe locations" 
adjacent to growing metropolitan statistical areas (MSA), such as Las Vegas, Nevada and 
Phoenix, Arizona. These are "complex properties" which involve many valuation 
issues, including, probability of comprehensive plan amendments or zoning changes, 
adequacy and availability of infrastructure, off site liabilities, mitigation requirements, 
and others. In addition, the exchange process involves "multiple properties", whereas. 
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the eminent domain process involves only one. Furthermore, the amount of time to 
complete the exchange process is dependent upon the disparity between the value 
estimates related to the exchange parcels. 

In conclusion, the BLM process does not appear to take an inordinate amount of time 
given the complexity of the properties involved and the increasing public sensitivity to 
and awareness of public lands and resources. Extended transaction terms seem directly 
related to differences in value opinions. 

Question No. 2: Are there rational explanations for large differences in 
opinion in the valuation of public lands? 

In the Del Webb exchange, the BLM obtained value estimates from appraisers which 
ranged from $10,000 Per Acre to $10,900 P«- Acre, whereas, plaintiffs suing to stop the 
swap have put it at $36,000 Per Acre. Can a range in value of this magnitude be 
explained? 

Often times, such a magnitude of dispersion in market value estimates, is attributable to 
eith^ "special assumptions'* or "hypothetical conditions" relied upon by one of the 
appraisers, but not the other. Examples include legal instructions to assume that there 
exists a reasonable probability of annexation, infrastructure extension, or zoning change. 
Each of these issues affect the "highest and best use" of the property and the resulting 
value estimate. 

The Conduct Section of the Ethics Provision of the 1 998 Uniform Standards of 
Professional Appraisal Practice states that: 

“The development of an appraisal, review, or consulting service based on a 
h 3 rpothetical condition is unethical unless: 1) the use of the hypothesis is 
clearly disclosed; 2) the assumption of the hypothetical condition is clearly 
required for legal purposes, for purposes of reasonable analysis, or for 
purposes of comparison and would not be misleading; and 3) the report 
clearly describes the rationale for this assumption, the nature of the 
hypotiietical condition, and its effect of the result of the appraisal, review or 
consulting service.*' 

Therefore, the appraiser has specific ethical obligations in these instances. 

The 1998 USPAP also contains by a "Jurisdictional Exception" and "Competency 
Provision". The "Jurisdictional Exception* states "If any part of these standards is 
contrary to the law or public policy of any jurisdiction, only that part shall be void and 
no force or effect in that jurisdiction*. The “competency provision” states that "an 
appraiser must have the knowledge and experience to complete the assignment 
competently; or alternatively disclose the lack of knowledge before accepting the 
assignment, take all steps necessary to complete the assignment competently, and 
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describe the lack of knowledge and the steps taken to complete the assignment 
competently in the report. 

Another "real-time” explanation of value dispersion pertains to the contributory 
valuation of special property features which when valued in context to their "public" or 
“social value” results in value estimates which allegedly exceed their "market value" 
under traditional, economic valuation processes. 

Question No, 3: Is the BLM policy consistent with current industry 
standards? 

The BLM exchange process is governed by 43 CFR 2200. The objective of this policy 
is identified as: 

“to encourage and expedite the exchange of Federal lands for non-Federal 
lands, found to be in the public interest, in accordance with applicable 
statutory policies, standards and requirements.” 

The Director of BLM has the responsibility of carrying out the functions of the 
Secretary of the Interior under these regulations. The Secretary is not required to 
exchange any Federal lands Land exchanges "are discretionary, voluntary real estate 
transactions between the Federal and non-Federal parties”. The exchange may only 
take place after a determination is made that the public interest will be served. 

Lands or interests in land to be exchanged shall be of equal value or equalized in 
accordance with the methods set forth in Section 2201 .6. An exchange of lands or 
interests shall be based upon "market value" as determined by the Secretary through 
appraisal(s), through bargaining based on appraisal(s), or through arbitration. The 
policy includes "Appraiser Qualifications” which comport to the intent of Title XI of 
FIRREA (12U.S.C. 3331). The minimum level of required competency is that of a 
“certified appraiser”, as opposed to the “professionally designated” appraiser. 

However, the BLM often uses “professionally designated” appraisers for the complex 
property appraisal. 

Finally, under the Market Value Section 2201 .3-2 (3), the value estimate shall include: 

“historic, wildlife, recreation, wilderness, scenic, cultural, or other resource 
values or amenities that are reflected in prices paid for similar properties in 
the competitive market ” 

The appraiser is also required by BLM to provide the reader with a 5-year sales and 
marketing history of the subject property, whereas, USPAP requires only a 3-year sales 
and marketing history overview. Also, the appraiser is required to inspect the subject 
property and the comparable sale properties. This too, exceeds the requirements of 
USPAP. A review appraisal is also required. 
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In conclusion, the BLM federal land exchange policies, reflected in 43 CFR 2200 appear 
to meet or exceed current standard in the industry, particularly those required by USPAP, 
which is the published standard for federally regulated financial transactions involving 
financial institutions. 

Quesdon No. 4: Contributory value of view amenities and noneconomic 
resources? 

Utah with 84,916 square miles is the 13* largest stale in the nation. In terms of 
"economic geography" Utah has 67% of its lands under federal ownership (e.g., 
BLM, Forest Service, Department of Defense, and the National Park Service), 4% 
in Indian holdings, 22% in private ownership and 7% under state ownership. Utah 
also contains six national parks: Arches N.P,, Bryce Canyon N.P., Canyon Lands 
N.P., Capital Reef N.P. , Great Basin N.P. and Zion N.P. The Arches National Park 
contains 73,000 Acres with over 1,500 "arches". Utah also contains numerous 
“school holdings” or “SITLA” lands, typically Sections 16 and 36. Thus, the 
"contributory value" of these natural amenities is important not only to the State 
of Utah, but its individual citizens as well. 

As indicated above. Section 220 1 .3.2-2 (3) requires the appraiser to include value 
contribution from "scenic, cultural or other resource values or amenities that are 
reflected for prices paid for similar properties in the competitive market". 

The problem occurs when there are no sales of similar properties, due to the uniqueness 
of the properties being appraised. Or, where sales data or transactional evidence that is 
relied upon occurs in "a non-competitive market". Examples include government 
transactions, or transactions involving parties who are motivated by a “non-economic” 
incentive (i.e., preservation, or conservation). 

Other unique complexities exist when special legislation is passed which governs the 
appraisal process, such as recent legislation related to the Endangered Species Act and 
the "desert tortoise" of Utah. If an appraiser is required to disregard such . property 
influences, a significant impact may occur to the “highest and best use" of the property 
and the resulting market value estimate. However, Federal and State jurisdictions have 
long histories of law relating to "Scope of Project influence" ^ whereby the appraiser is 
required to disregard any increase or decrease in value caused solely by the project and 
occurring after project announcement. 

The use of the "fair market value" concept, as opposed to the current "market value" 
standard may be applied when there are other factors involved in the appraisal 
assignment. The FMV standard applies to emergency status or issues of fairness and 
equity. The FMV model is an alternative available to BLM and other federal agencies to 
"close the gap" on valuation ranges associated with the appraisal of natural lands, view 
amenities or other resource values. 
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However, there exists a need for a uniform process which is applied consistently and 
provides the public vnth a reasonable levd of accountability. This provides the “rational 
nexus’* to the final portion of this statement. 

Question No. 5: The need for legislative direction on issues related to the 
valuation of public or natural lands. 

Within contemporary appraisal community there is an active debate on the issues relating 
to public interest value (PIV), non-economic highest and best use, and the related family 
of concepts. The Appraisal Institute has opined that a property must have an economic 
highest and best use for it to have a market v^lue, and that preservation and conservation 
are not proper predicates to an economic highest and best use. This portion has been 
affirmed by the American Society of Farm Managers and Rural Appraisers as well. 

These position statements, however, are not intended to be the “final word" on these 
matters, but rather provide a "point of origin* for the debate and dialogue. In my opinion, 
it is time for Congress to debate "Public Interest Value" and consider a public policy 
initiative which clearly provides and articulates a standard or direction to follow in regard 
to this matter. As more and more of our federal and non-federal public lands are the 
subject of exchanges, sales or other uses (i.e., rental concessions in national parks), this 
issue will continue to be a “stumbling block.” Failure to resolve this issue will serve to 
contribute to the wide disparity in value estimates and delays in property transactions due 
to necessary conflict resolution processes. 

Therefore, I urge the Subcommittee to recognize this as a “political issue”, rather than 
simply an "appraisal issue”. I would ask Congress to consider the magnitude of this 
issue in relation to our continuing public policy initiatives on federal lands. In my view, 
Congress should convene a forum of specialists from outside and from within the 
government to address this issue head on. 

The Appraisal Institute is ready, willing and able to assist you in the development of this 
public policy initiative. With nearly 20,000 members, associates and afTiliates 
nationwide, the Appraisal Institute has the knowledge, skill, and brain trust necessary to 
provide constructive input into this process. 

In closing, I would like to again thank you for the invitation to appear before the 
Subcommittee. Good luck with your deliberations and I pray that you will find solutions. 
I am available to respond to any questions you may have. Thank you. 
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Appraisal Institute: The World's Leading Organization of Professional Real 
Estate Appraisers 

The Appraisal Institute is the world's premier association of professional real 
estate appraisers and an acknowledged leader in the fields of real estate appraisal 
education and publishing. With a heritage extending over more than 60 years, the 
Appraisal Institute is built on the foundation of promoting professionalism among 
real estate appraisers through knowledge, training, and experience along with 
adherence to high ethical standards. Today the Appraisal Instimte has more than 
24,000 members in the United States, Canada and abroad. 

The Appraisal Institute's designation programs, which recognize ability and 
competence in residential and coitunerciai real estate appraisal and analysis, are a 
cornerstone of the organization. Designated members of the Appraisal Institute 
hold the MAI, SRPA, or SREA general membership designation and/or SRA or 
RM residential designation. These appraisers are able to provide a wide variety of 
services pertaining to real estate decision making involving commercial as well as 
residential real estate. Members can guide and support decisions to invest in, buy, 
or sell property as well as answer questions about a property's value, quality, 
suitability, and feasibility for various uses. Appraisers holding these designations 
have long been respected by the courts, govermncnt agencies, lenders, 
corporations and others seeking professional appraisal services. 

The Appraisal Institute offers introductory and advanced courses, specialized 
seminars, and training programs designed to address the needs of all appraisers, 
ranging fi'om those just entering the profession to seasoned practitioners who 
wish to keep abreast of the latest techniques and developments. Designated 
members participate in a continuing education program to enhance and expand 
their knowledge of current practices. 

The Appraisal Institute also offers an associate membership category, designed for 
those working toward designation, as well as an affiliate membership category for 
individuals who are not necessarily appraisers. As the largest publisher of 
real estate appraisal literamre, the Appraisal Institute provides its members and the 
public with comprehensive and timely information on real estate appraisal related 
subjects, including its classic reference work. The Appraisal of Real 
Estate, now in its eleventh edition, plus periodicals such as The Appraisal Journal 
and Valuation Insights & Perspectives. 

The Appraisal Institute is headquartered in Chicago, Illinois, and maintains a 
public affairs office in Washington, D.C. It also has 121 chapters across the 
country. For further information contact the organization at 3 12/335-4100 or at 
www.appraisalinstitute.org. 
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Public Interest Value and Noneconomic Highest & Best Use: 
The Appraisal Institute's Position 

by Wiodwanl S. Hanson, MAI 
Chair, Appraisal Standatris Council 


The Appraisal Institute has been 
made aware by its members and other 
responsible panics outside the 
Appraisal Institute that controversy 
has arisen over the meanings of “mar- 
ket value," “highest and best use," and 
other foundational appraisal terms 
and concepts. At issue is the use, or 
attempted use, of noneconomic land 
ownership concepts as the basis for 
highest and best use estimates in mar- 
ket value appraisals. The Appraisal 
Institute and the appraisal profession 
large have been brought into the 
conflict because those who apply the 
noneconomic highest and best use 
concepts do so certifying that their 
work comports to the Uniform 
Standards of Professional Appraisal 
Practice (USPAP) and the sundards 
and ethics requirements of the 
Appraisal Institute. 

For purposes of this article, public 
Interest value (PIV) will be referred to 
as a generic concept covering the fami- 
ly of noneconomic highest and best 
use concepts frequently encountered in 
conservation and preservation issues. 

In this context, those who espouse or 
apply Prv and noneconomic highest 
and best use concepts cannot be cor- 
rect in their USPAP and Appraisal 
Institute cettificaiions if they are in fact 
inconca in applying their concepts 
and derinitions in market value situa- 
tions. The issues are beyond simple 
debate: They are now deeply involved 


in litigation, governmental transac- 
tions, and the public^ perception of 
appraising as a profession. 

At issue are key concepts and defini- 
tions of the appraisal discipline, our 
courts, and the market at large (i.e., 
market value, highest and best use, and 
just compensation), and the public 
need for the Appraisal Institute to take 
a leadership position to provide direc- 
tion and clarification to our members 
and the appraisal profesaon. This arti- 
cle will clearly identify the Appraisal 
Instituted current position on PIV and 
its variant family of concepts. 

Background 

The PIV issue (and its family of con- 
cepts) concerns highest and best use 
and whether a property vrith a "noneco- 
nomic highest and best use" (i.e., preser- 
vation. conservation, etc.) can be the 
subject of a “market value* analysis 
given the current professional and legal 
definitions. PIV proponents suggest the 
follovring terms to describe the “special 
value"; PIV, public use value, natural 
value, intrinsic value, natural resources 
value, existence value, aesthetic value, 
scenic value, option value, non-use 
value, and contingency value. Often 
ihese concepts are moved to the level 
of highest and best use (i.e., natural 
land highest and best use. conservation 
hipest and best use. preservation 
highest and best use. etc.) with the 
resulting value called “market value." 


The origin of the current controver- 
sy seems to be rooted in federal legisla- 
tion adopted in the 1970s which 
allowed for the public -private 
exchange of federal lands if such 


The issues are beyond 
simple debate: They are 
now deeply involved in 
litigation, governmental 
transactions, and the 
public's perception of 
appraising as a profession. 


exchange was found to be in the “pub- 
lic interest" (later amendments provid- 
ed for unequal value exchanges). This 
concept was apparently recognized by 
the 1984 edition of The Dictionary of 
Real Estate Appraisal which amended 
the highest and best use definiiion to 
include the following sentence: 

“Hence, in cenain situations the 
highest and best use of land may 
be for parks, greenbelis, preser- 
vation. conservation, wildlife 
habiuis, and the like." 

This language was ako substantial- 
ly inspired by developments in federal 
income tax laws that permitted 
income tax deductions for cenain 
types of private land donations or 
dedications for public purposes. Some 
argued that such land had no market 
value because it could not be market- 
ed, Others argued that if adjacent land 
had a highest and best use for residen- 

continued on page 28 
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itm's Note: Public interest value {PIV5 and its variant family of concepts relates lo the use or 
..(tempted use of measures of value other than market value In appraising properties being acquired 
by public agencies for acquisitions, preservation, conservation, and other purposes. In many 
instances these concepts are used by professional appraisers or others to support inewne tax deduc- 
tions, provide a basis for land exchanges involving governments, or other applications. This article 
presents the Appraisal Institute's position regarding these Issues. 
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PIV continued from pege 27 

lial subdivision purposes (for exam- 
ple), the residential land unit values 
should also be applied to the donated 
or dedicated land. An attempt was 
made to reach a more reasonable basis 
by saying that in a subdivision con- 
text, a developer could promote the 
value of developed areas by creating 
open space, greenbelts, or the like. 
Thus, there was a value to such lands 
which could be measured by looking 
at the subdivision as a whole, recog- 
nizing the economic viability of these 
nondevelopment hipest and best use 
categories, and valuing the land 
accordin^y. Importantly, the sum of 
the parts could not exceed the value 
of the whole; similarly, all components 
of land value should be recognized 
rather than overlooked. My research 
has not indicated any situation in 
which the 1984 definition was applied 
in ocher than an economic context. 

The second edition of the dictio- 
nary, published in 1989, eliminated 
any reference to community develop- 
ment goals and "not for profit* uses 
for the highest and best use defini- 
tion. This was also true for the third 
edition, published in 1993. 

The evolution of the highest and 
best use definition in The Appraisal of 
Piled Esuiu is equally dynamic. The 
seventh edition indicated: "Most prof- 
iuble likely use cannot always be 
interpreted strialy in terms of 
money"; the eighth edition suted: 
‘highui and best use cakes into 
account the contribution of a specific 
use to the community and community 
development goals, as well as the ben- 
efits of that use to the individual prop- 
erty owners"; the ninth edition assert- 
ed: "The benefit that an amenity may 
contribute to the development of a 
community is not considered in the 
appraisers’ analysis of highest and best 
use"; and finally, the tenth edition 
mainuins: "The benefit a real estate 
development produces for a commu- 
nity or the amenity contribution pro- 

^ I Valuation fnsights & f^rspectlves 


vided by a planned project (i.e., the 
public space in a park-like area) are 
not to be considered in the appraiser^ 
analysis of higher and best use." 

The Appraisal Institutels Appraisal 
Standards Council Subcommittee 
(1993-95) concluded: “It is not • 
appropriate to apply hi^rest and best 
use to an interest in real estate which 
is to be held out of «xjnomic produc- 
tion into perpetuity, even though the 
amenity benefits to the community or 
the public at laige are substantial." 

This chronology leads to the devel- 
opment of the Appraisal Institute!; 
current position on PIV. 

Common Threads of die PIV Appraisal 
In order to better understand the con- 
troversy, one must also consider the 
common threads which appear to run 
through the PIV appraisal fabric. 
These are: 

• A particular public (or noneco- 
nomic) interest is seleaed as the 
hipest and best use. 

• The principal, and often the only, 
comparables used arc public 
transactions, usually without 
adjustments. 

• A governmental agency is fre- 
quently the principal, or poten- 
tially the only, likely purchaser. 

• Intent of the purchaser is prima 
facia evidence of highest and 
best use and the comparability of 
transactions used for compar- 
isons. 

• Government transactions associ- 
ated with the land are treated as 
though the eiuire compensation 
were paid for land, even if other 
considerations exi^ 

• Location is rarely, if ever, a major 
consideration in making adjust- 
ments. 

• Because higher and best use is 
"similar" among the transactions 
considered, their indications may 
be "averaged* to develop a unit 
of comparistm. 

PIV proponents state that tradi- 
tioTul valuation methods based on 
economic atudysis are generally not 


applicable to the valuation of natural 
lands. The attributes cause the public 
to severely constrain or effectively 
stop an economic use. Furthermore, it 
is advocated that the unique property 
features make comparable properties 
hard to find and the traditional valua- 
tion tools have led to under-valuation 
of natural lands. Alternative valuation 
models being suggested and applied 
include: 1) travel cost method: based 
on stream of user fees; 2) contingent 
valuation: surveys to determine what 
people would be willing to pay to 
preserve a natural resource; 3) com- 
ponent benefits approach: valuing the 
amenity or resource components sep- 
arately; and 4) option value approach: 
value based on gaining the option to 
preserve the resource in its present 
state or to develop it later. 

In “re-engineering" the appraisal 
process, the PIV proponents suggest 
that the appraisal profession: 1) re- 
examine the definition of highest and 
best use and market value; 2) expand 
the notion of the market to include 
public agencies, conservation groups, 
noi-for-profits, etc.; and 3) recognize 
conservation and/or preservation as 
an alternative to be considered in the 
highest and best use analysis. 

Opponents to the PIV platform 
generally conclude that preservation 
use is not an economic activity 
shaped by market forces, so it can 
neither have a market value nor be , 
determined.to have a highest and best 
use. A paramount argument is that 
the application of PIV concepts 
invariably results in value estimates 
that are demonstrably far beyond 
those that are derived from economic 
highest and best use analyses. Thus, 
they exceed the normal requirements 
of “just compensation" or public and 
private protections afforded by long- 
standing requirements that the mar- 
ketplace be the standard where pub- 
lic-private interests are involved. 

It is also suggested that govern- 
ment is a different type of player and 



67 


IHHS 


need noi follow ihe markeils economic 
rules of optimizing investment 
returns. Public use as highest and best 
use is fearfully perceived as creating 
“circular logic’ wherein the “intent of 
the acquirer’ establishes panicular 
land as “public interest (or equivalent) 
land." The PIV process is perceived as 
an “artificial academic construct." It is 
also argued that the public has a right 
to know what iVs paying for and that 
the public can pay more than market 
value (i.e., economic worth) for a par- 
ticular property if a duly constituted 
agency (Congress or a legislature) 
determines that such action is in the 
public interest. Finally, it is suggested 
that public agencies and conservation 
groups are not competitors, but have a 
common purpose. 

Chronology of the Appraisal 
Institute's Review 
Before providing the reader with a 
summation of the Appraisal Institute’s 
position on PIV and the variant family 
of concepts, provided first is a 
chronology of the Appraisal Institute’s 
re\'iew of this issue. The following 
chronology is presented; 

• October 1993: The Executive 
Committee approves a motion 
requesting that the Appraisal 
Standards Council (A5C) study 
PIV 

• February 1994: An ASC subcom- 
mittee is appointed to study this 
issue. 

• August 1994: The subcommittee 
prepares a written preliminary 
repon which is distributed to the 
ASC. A motion is passed to 


accept the report and transmit it 
to the Executive Committee for 
such action as deemed appropri- 
ate. Those opposed to the 
motion argued that PIV concerns 
price, not value. 

April 1995: The subcommittee 
chair reports at an open forum 
titled “Appraising Land for 
Government Acquisuion/ 
Preservation." He indicates that 
the issue is more broad-based 
than originally anticipated and 
that further study must address 
the issues of market value, high- 
est and best use. conditiems of 
sale, intangible value, and com- 
petency. A motion is passed to 
withdraw the draft report of the 
subcommittee and return it to 
the ASC. A second motion is 
passed requesting that the 
Appraisal Standards Board (ASB) 
of The Appraisal Foundation 
appoint a task force to study the 
PIV issue. 

■ December 1995; The Executive 
Committee requests that the ASC 
reconsider its recommendation 
to refer the PIV issue lo the ASB 
for further action. The ASC 
Subcommittee chair states that 
the Appraisal Insutuiels position 
is clear that appraisers cannot 
estimate market value for a 
noneconomic highest and best 
use. The following is submitted 
as a position statement: 

“The Appraisal Institute has stud- 
ied the issue of appraising unique 
or environmentally sensitive prop- 
erties and has concluded that 
these properties can be appraised 
under the existing standards of 
praaice of the Appraisal InsUiuie 


and within the provisions of its 
Code of Ethics provided that: I) 
Highest and best use must be an 
economic use if the purpose of 
the appraisal is to estimate market 
value. 2) The value estimated is 
properly defined. 3) If the pur- 
pose of the appraisal is to estimate 
value for noneconomic highest 
and best use, the value estimate 
must be for something other than 
market value. 4) Comparable 
market data is verified to the level 
of detail necessary to understand 
and report; a) both buyer and 
seller motivation; b) the amount 
and type of compensation 
involved; and c) the physical, 
locational, economic, and envi- 
ronmental characienstics." 

■ February 1996; The Executive 
Committee reviews the above 
motion and unanimously passes 
the motion, amended as follows; 

“That the following policy state- 
ment be adopted: The Appraisal 
Institute has studied the issue of 
appraising unique or environ- 
mentally sensitive properties and 
has concluded that these proper- 
ties can be appraised under the 
existing Standards of Professional 
Appraisal Practice of the 
Appraisal Institute, which 
includes USPAP. and within the 
provisions of its Code of Ethics, 
and that highest and best use 
must be an economic use if the 
purpose of the appraisal is to 
estimate market value." 

► April 1996: The position state- 
ment is presented to the Board of 
Directors. In response to 
comments received from mem- 
bers and/or concerned parties, the 
Executive Committee modifies its 
February 1996 motion to read as 
follows; 

“That the following policy state- 
ment be adopted: The Appraisal 
Institute has studied the issue of 
appraising preservation and/or 
conservation properties and has 
concluded that these properties 
can be appraised under the exist- 
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tioning from writing reports to con- 
sulting," says ladarola. “There’s a grow- 
ing need for factual, well-thought-out 
opinions that allow us to free up our 
underwriters to make underwriting 
decisions instead of spending time in 
the field collecting data." 

Finally, clients want appraisers to 
remember that the way they handle 
the review is as important as the 
appraisal report itself. “Our belter 
appraisers are smarter than to try to 
give us the runaround," says Barone. 
“The people we use on a regular basis 
work with us to correct mistakes 
rather than to try to cover them up 
with non-answers." 

“The profession is undergoing a lot 
of changes," Ryan says. "It’s the time 
for appraisers to do their very best 
work. It'll pay off in the long run."* 


Grace Hayek is an inde- 
pendent writer and edi- 
tor based in Chicago. A 
former managing editor 
for ^e Appraisal 
Institute, she is the 
author of Getting the Word Out 
High-Profile. Low-Cost Marketing for 
Appraisers (1995, Appraisal Institute). 
Hayek may be contacted at (312) 
244-0394 or via e-mail at 
ghayek9ix.netcom.com. 
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ing Standards of Professional 
Appraisal Practice of the Appraisal 
Institute, ssdudi includes USPAP. 
and within the provison of its 
Code of Ethics, and that hipest 
and bea use must be an economic 
use if the purpose of the appraisal 
is to estimate market value." 

The Appraisal InstihJte^ Position 
on PIV 

As a result of cormderable discussion 
and debate, the Appraisal Institute’s 
position on PIV and the mlated family 
of concepts is summarized as follows: 

• If the purpose of an appraisal 
assignment is to estimate market 
value, then the highest and best 
use of the property to be appraised 
must be an ecemomk use. 

• Preservation and conservation are 


not recognized as economic alter- 
natives to be considered in the 
highest and best use analysis. 

• Transactions involving purchasers 
whose intent is to preserve/con- 
serve priNately owned natural 
lands should not be considered as 
reliable e\'idence in support of the 
market value estimate. 

Until such time as the definitions 
of market value and highest and best 
use are changed, and until new sys- 
tems are introduced to replace the 
current legal and market systems of 
our country, the above policy will 
clearly govern the members of the 
Appraisal Institute. It should also 
serve as a guide to the profession, 
governments, other users of appraisal 
services, and the public at large. * 
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Vega*, ahere bnl nlur' are Idgh i'W Ug 
larceh eearce. "(I UKy're ooni*ec>' le a 
ladlUctoa. I( nake* (( alsnai liatweilWe to 
•ay nu.~ Ur. Ilyaii nyi. In a IPX aadlt 
(he liderbr OenarlmeaCa bopechir gen- 
eral Rlntocd UK ULU fur (la hindllai vf 
(uur bevada bud aaoia. aaytag (be 
ag<*acy gave u|i taial wrth adUna at 
iWtan uure Ilian vital 11 |«l b retvnL 


The Uel WtUi eadawce has hdeaiificd 
the ehlklBu. Three bamdb hiae been 
nied hi Lad Vegas federal cmat seehine to 
Uadt N. and Uk bderbr Uqianiiienl in- 
apeefur gcaeral Iks bepai t bnaal loves- 
UgBlhai. hnbtng Into ccmiealnia Inan cw- 
rad and lunner tUd UHcbb vhe say Uk 
deal was Intgolar in a wudNr af ways. A 
dMe (will u Ue case irvnJi the oauian 
maiKiraIng. ladb ladlllral aad canaraie, 
(bat tiKSr bial-svap deals caa tavidve. 

1 Webb aailler ratoes 
■ hr Ur. Hall- 



, KiriedlMWebbta 

I IlsefbrtsluaeqMie 

BTwrOMnlt 

— Aial Uiiaughual the 
perhd IIkI Uk hud swap was beh« ncfuti- 
ated wUh BB agency W hb detarliacBt. Ur. 
UabbiU wu In iMShKts wlih Ur. fchaai. Ihe 
tael Webb kdibylst. In % tt/onU bud 
vcnlire. 

Mr. IbbMli rtootd UhmM to vrllhig 
Inm UK (M Webb Iraasaclbn. aad Ids 
siaheutoii. Uichari liauMta, says Uk 
tecreury playttl no nde In Ms depwl- 
moilb cuaddenUun ef H. Ur. UalMII 
prvpcfly lepertod hb Unluus rUilbmUp 
vHhUKtabbybt toUKdcpadjnenl'teUria 
Cfflcer aad edian. Ur. CaWdb nys. 

SAd Inleffar UetauluKnf ncanta sbiw 
thU Mr. UahbtU dU beewae Invidvcd at 


UscrtitoaJ IhX audH. Hr. UaliMli eiahtaed 
Btdaii audervldebllK [*el Weibesdunge 
nd nve idber piainted Lu Vegas-area 
-Bcedeai>ha1ly’'Usl. 

r wuuW anUnna to awve 
e wIkh Mher eidwnge 
bcbif put HI heU 
' IM Webb rventually ubbUanl rlglito to 
IlK bad hr the eiiulvalnrt of abvW US JN 
an acre. « prha vUar Arvetopers dbads 
as ton b*. 

The slakes ler leihral bnd eaebanges 
ate espeffahy higb In Ilw las Vqcos area, 
partly becasse sv niucb bad here b imi- 
tndhd by a comiaDy hwiBled by Itovird 
li«bcs. lie bougM SJSP aens In Uk 
fSSk. and Ids Itowaid Hughes Cnrp., 

fSnarTbrvtofbwrd&Cbbuie ( 
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How Del Webb Got U.S. Traet in Nevada 


Cwfiuiiril t'nm ttrzl I’ot/e 
miMt iiininl by Marylanci-buRl Kuuse Cu.. 
rc'iKiiti* IlK lari^ tRMi|!uTi:niiiMn( Iniiil- 
uirner lii Ua* Lu Veyai Valley. 

Tlie vanii cMnule. lack i>l a slate 
iiictNiie lax and i^Kleriiie casinus liave 
ninJc Iliis a kv rcUreiiient licstliialiuii and 
an Irresistible market Ter detelvpers siKb 
as Dei Webb. Tlie pubikly liHd Pluenlx 
coitiimny is biuwn for its ^ii City sse-re- 
stricled cuiiiniuiiiiics. In whicli altractive 
iiiiiklle-narltel iHnnes are nestled around 
Kulf courses and larisli recreuliuiud laclll- 

Del Webb's effort to ublaiii land tnini 
llK ULkl bcxaii in Uie early IMOS. It luid a 
Sun City . 

Veitas. bnill 
accitilred froui 
IIUKltes. 

naiitcd to e(|>an(L 1 
Altlioiicb Iluflies 1 
was wlllinf to 
mure land. It •nvM 
lie In small, partly 
iIvYelopcd parcels: 

Dd Webb wanted a 
biy tract of l 
land. ’To reiiialn In 


I land I 



HarruUfU 


clianiic.'' says Scott 
lllgilnsun, a Del Webb vice presMenL 
fcir. Uabbltl represented Del Webb In 
ililscllurt andutliernutlen- vlsiUnKllie 
ULM's Las Veins oBlee tnd idunlni ilLkl 
cinpluyecs - until ihorlly before January 
1933. wlien he became Inleriur scCTelary 
and liius the BLAt's buss. 

In Ulr 1333. Del Webb bired Mr. Muun 
In vurk un Uie land exchaiife. H vain'i 
because of bis Babbfu Ms. says Del Webb 
Qiairnian Philip Dton: "I hired a my wlw 1 
believed lud experiem with land ei- 
cliaiiies." lie says. "We didn't iiire Idm to 
be an iiifliience-peddicf between ui and 
iinice UabbilL" IBventually. lie says, he 
took klr. klnui ofl the esse, worryiiif dial 
ills inelliuds were hw acfressive.) 
Partners With Uabfaitt 


Mr. titan says he met Mr. Uabtalii 
In the iiiul-lWi. rlirn Mr. Babbitt was 
Ariauna (ovenwr and air. Moon was a 
euuiily prvscculiir. They beoune friends a 
few years later when air. Uabbltl. harinfi 
losi a bid fur Ur Oemucratle presidential 
ivinilnallwi. wcelbito private practice as a 
lawyer. Mr. tloon says he referred clients 
to (lie efanvemar. And In 1390 (hey 
jointly Invesied In 144 acres of land In 
Krocutt, AriA. wliere Ur. Moon lives, 
hopfiic to sell tots lu wealthy Callfumlans 
pourfi* into the plciare«iue nmiuin 
lown. Sates are an hutd pendlny cieareiice 
fo sliut olf A riittK-4(-way llirouiiri (he land, 
but air. UabbiU retnloi about a 13% Inter 
esi 111 liie pibjeci. There are four partiwn 
In all. 

air. atoun thts la a discreetly con 
eealed nBuntaln retreat, expressfaf dis- 
dain fur nei|iibors win let (heir twaies 
show above the tree Itne. Profane and 
gulsioken. fond of beer and dcara. he 
renucks llial "the loitsluiiarles need ml 
call licse." 

Ulocked at ited Kock 

In Las VffAs. Mr. Muon says. Del Webb 
was liaviiix (rouble KcUln( (lie land It 
suiietU fruni tbe BIX. It had Its eye on 
4.in acres west of Un dly near Uw Red 
Ruck Naliinal CSiiscrvalioii Area. Out 
(liere w.-ts a bill In Cunpeis to expand die 
Red lluck. And at oik poliil Ihis bill was 
amended to indude IlK 4.IW acres llw 
company wauled. Del Webb's air. Don 
contends lliat landowner Howard iltiRlics 
Corp. had a kit lo ita willi Itils move. 
’'Irylne lo sioke the furnace and screw us 
u|i." A IliiKhes eiecutlve. alaik Uniwii. 
deiilrs llils. s.iyiiiK "our only Interest was 
lo make sure Hat the process was lulkrwed 
ami ilN! land was appraised at (air 
valiw." 


air. aiuun maiiiged b> stall tbe lexista- 
Ibii. As an Arixma cinnpiiiy. Ud Webb 
lad clusc Ms whh hnoe-slale itepubhean 
ben. Jnlui atcCahi. who used hit Sciulc 
lirenwallve to buW «i U>e measure. (A 
aicCain spukesnian says the senabw was 
oaiceriKd that U trrMed IM Wdrb un- 
f^ly.l Uut Kevada's ie|;islaUtrs all wanted 
a cwisrrvalkw bill passeil. and Mr. Mowi 
iwhiii'l pet Uk 4JIIQ acres rviiMivcd (nrm 
h. "WIkh you're beat, yiai'ik beaL" Ik 
says. 

It was UsiK lor Plan B-Tlal Involved mi 
allernallve land exchance. hi which Del 
Webb wouhl Rw aRer a d.W-acre lederal 
purcci south of Las VeRas. 

Prtdsure on (he ULM 

Mr. Moon says he used Sen. Ud^ln'l 
luld on Uk cunscnrailon infl to arrance a 
meeiinc h> Sen. IteM's uffice wUh Robert 
AriiisirwHl. Uk Assistant hiteriur stcre 
lary la ctEtryc of Ihe ULM. There. Ur. 
Miaai asked Mr. ArmsUonf to write a 
teller stathiR tbe DLM't CDiiinilliiKnl to 
mure IlK aKemative lanJ swap swiftly 
UiniuRh (IM bunaucracy. 

Sen. KeM “was sayinR. These soys 
IDrI Webbl can klU (his ImII' and ’iley. five 
me Miw help here. Dob,' *’ Hr. Mum says. 
Mr. Amatiunc "synpaUnxed." he adds, 
but declined to provide Uk letler. 

Sen. Iteid doesn't dlsputo Uiis tctuuil 
bul suys be wax only seeXiiig ULkl aistt- 
lance wUMo the re^aitona. "We dtdii'l 
leit than to approve i(.~ tbe scnaiur uyt. 
-We JtBl didn't want {Del WebbI lo kae 
their place in UK peckiiv onlef ." 

Ur. Mum settled Instead for a tetter 
siRiicd by Uk entire Nevada cuiRrmiaud 
deleRalkm expressint support lur UK a>- 
teniativc swap. Sen. McCain Kited liU 
hukl. and ilKcunserviUonbUI passed. Mr. 
Muuiisys. TiKhibiqrM IlKii proceeded lo 
use (IK IcUer like a cudcel. drhrinr ULM 
officials hard to hunur Uk deal he had 
■nude with (be Nevada deief alkm. 

lie luierpreWd the deJceaikm'' >e(ier 
liberally. For Instance. Del Webb bad 
Sjienl iiuUions of duHan processlnc »k 
fi'SL uiisuoeesslui laad swnp. Ur. Muon 
luht ULM euipluyxes bi Las V^u Uai Uk 
klier'a recominendatlnn "that Del Webb 
be r ven oedH to (be exieul possible lor Its 
(•revlous Invesinenls" meant tbe ULM 
Uwuld creiHl UK earlier paiouu lowiid 
the onitoany's costt to prtnssinc Uk 
second proposed esebanfe. 

Name Dnipitiiif 

Mr. kkua wasn't bosliful about usbiit 
Mr. Uabbllt's and Sen. RM’s loines with 
ULkl enuduyeas. "He'd say. ’UvUi uf Ibein 

supiwrt (bit exdaiife.' ~ Itaeasenv'i Mr. 
Kyan says. ~ ') don't waul to lave to five 
liwni IlK told news (bat you've initial Uili 
deadline.' ~ Ur. Mounsayt iKdkl me Ihelr 
names but dUn't ibieaten to pull itrinys to 
frt lower-level peopiruvertvied. 

Sen. ReW sckniwledRCS tbal Del Webb 
held a fund-nuser tor bbn al Us Rlwcnli 
headiparten in iaic I3N. vaiilnK S.DDO 
fnau Ml Webb employees and S.0io Irvin 
Mr. kloun. T Iraukly raise a tot of money 
In Arltona." Sen. KeU says, liiri l« ays 
Uw cmitriliulkms lad no effect on his 
st.-uice luwavd (be hud exchonxe. Me uyt 
he luppiirted Uk Ud Webb cxchanxe be 
CAioe Uk itovduper is a Rood cvrvonie 
citixen (tel toilhb oltnicUve Iwiws IotIIk 
cktorty and euiptuys Ihoutands of Nrvu- 

Uuriiv his three years on Uk project. 
Mr. Muon says, he dined several llines 
with his friend Mr. UabWiL lie kept the 
interior stcretaryalMirasI of lievetopmniLs 
w (be Dd Webb deal. Mr. ktowi says, but 
(lidu't ask lor Ids bdp. lie aekiamledees 
Hat "I mifhl lure Said. 'I'm workinR on 
(lili land exciMiiRe. and y«w iKuple are 
(Kim: real a—.' " Ur. •' 'ULM's tot serl 
ous InwUee'-l iniRhl have saW Ukl" 

Mr. BabbUCs spokesman says the inte- 
rior secretary iK»er disciuM.-d Ihe Ud 
Wvbb binl swap with Mr. Moon, and didn't 


ITIorltj List 

ill January I19S. ax tbe Interior Dcp.-irl- 
mnil's liist>ci:lor Reiicrnl iirciMreil lU au- 
dit of Uis VoRns-area liiml exctuniiies. 
IHH suffers In Nevada reviewed llirir 
liroeedurcs lur IniHlIinR niidicaliuB for 
suchswais. Then limy iml loRdbcr a list u( 
six to be dciiRialed priorities. includiiiR 
Ud Webb's. In WasliiiiRloii. Secretary 
UaUiiU reviewed the list. "I believe we 
have now readied cunseusis and clusure 
on Nevada land cxcliaiiRcs." he wrote In a 
aidHVvinR IL ‘TIk overall urRaniullon 
and prtorily scUiiiR . . . looks UK lo me." 

ill Uw saint memo. klr. Ualdiiil reiter- 
ated Ids "ladicy of ■»! beliiR invnived in 
ilecixiuiis on specific prui'os.'ils invoiviiiR 
UdWebb III Nevada." His x(ukvsmaii. Mr. 
a-iuhllii. roiileiHls dial apiwvvUig the iwi- 
urlly lisididii'l aniuuiil toanuiricUl acliuii 
on the Ud Wclib eicliaiiRC. 

Mr. Muon says dliii* Messrs. Uabbitl's 
and Reid's names dUinalely dida't Iwlp 
Del Webb's cmise. to <acl. Ik snys. Ids 
relalknisliip wlUi Mr. Babbill was a hin- 
drance. TuuiiplinR suspicious bureaocrals 
and UlKTS to subject Uw exciiaitxe to 
esiKclally dose tcniiiny. "No land ex- 
dunce." Mr. Muon says, "ever Jumped 
IlirotiRli Ihe luups tbit one did." Wllli llul, 
UK eunipany't Mr. Dion lieariiiy agrees. 

But aiK liurdle was ul its own niaking. 
WlKSi Dd Webb Ilrti wrote to Ihe ULkl 
proputlng 1 tond swap, it had no environ' 
mentally sensitive land lo oiler In ex- 
diangc. In iiiusl successlul swajis. devel 
upets dun'i write to Uw igency uiilll Uicy 
hove optkins un land Uk lILM iniglil waiiL 
says Larry Sip. a retired BLM employee. 
-When Del Webb initially came In." Iw 
says. "tiKy had no land to oiler." 

So Mr. Mum says Ik checked with ilie 
ULJil about wliKli Nevada lands it nilRhl be 
iiiiertolcd la. Utie lliincU wanted lotto was 
expand ceniraJ Nevada's Sllllwaler Na- 
ilMial WlWlile RcluRe. Dd Webb beean 
buylK randiei near Uk refuge and Iwk- 
hiRltiUo(l«r propeny. 

WbaTs 11 Wurlli'f 

Awihrr way Iliis deal was dllleitiU: 
The develuper InsRIed ui dniBinx ils own 
aiipralser lur liw ledvral bad it wauled. 
Ud Wvbb's Mr. lllgRiiisuo ooncedes this 
was miiBUAl tan sajs Uk mipraiirr - from 
Dd Webb's iMiie cliy of I'liueini - knew 
Ihe Las Veens ninrltet well. 

TiK sinouni of UK ajiiw.risai would, ol 
course, esubllsli Iniw mucli land UH Webb 
iHut to suptily to return. Tbe Itilrriur 
iDepartiiKuCi lisiKclur (vnersi now is 
Invtslicaliirg UK process Hal led to Uw 
Inillai appraisal, wiiidi pisced Uk Las 
Vegu land's valiK ni jusi B.man acre. A 
second appraisal Uai was rvenlioJIy or- 
dered valued II at livjn an acre, while 
one oiiniMisswnnl by plalniills suing lo 
Stop tbe deal put ii al SBJW an acre. 

To aonie cnlics. sikIi tiisinritles slvw 
an Inbertiil problem willi land swaps: llK 
dilllcvlly uf vnlulng raw Innit. Lliarlei 
llaiicociL a rrllred ULM eni)itoyec and 
aide of Uk land-eiclanxe prucw, an)S 
appraisers, like expert wiUiesses. tend w 
Slade llKir lindiiiRS to larvr uf wluevrr 
lays IlKir brill. TIk ULM evuM get lar 
More lur ils bnid by aucllutilng II. he says, 
and Ukii could buy Any Musilive Imid II 
wauled. Mr. (Jaukiln says Uk Interior 
Uepurimenl Isn't unused lo such a pro- 
cess. bul in iiKttl coses (lie law won 'I alluw 
It. DrjBriiiieiit spokeswoman Slei'laiiie 
Hanna nulcs Uat ULM "land cxcbanRes 
lave betume nu increaxliiRly iinivrlanl 
cumpuKiit ul Uk Inleriur Dc|k-irinien('l 
nbilily to acipiiic land Hat iKcds prutec- 
IMl. " 
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In any case. Ute Del Webb deal toon lilt 
aiwdier siu(. Qujrctilll Cwaiy. near the 
SUUwaler relume, cotnplained dial expand* 
inf tbe refi^ •oaH aid safer the county's 
dnnUnf-vaKr supply. To address the con- 
cern, Mr. Moon wu sooe tbepherdlnf 
thraufb Uie oAlce <d Qumtin County 
Manafcr BJ. SeOnder an odd cast of 
characten. Mr. Seflnder says. "The first 
fuy looked tlM part a rancher - cowboy 
hat. handlebar meosische. yeans, boots," 
he says. "Laur, bs broufht In a Harvard 

Mr. Hooo also did tome more narae- 
dropplnf. “He said he was dome the same 
Job Babbiuusedtodo for Del Webb before 
he became lotertor secretary.** Mr. Se- 
Under tayi. He "intimated Dial he had a 
direct line to the acetetary." Mr. Moon's 
account Is a ume dlfl erent : He says he had 
had dinner with Mr. BaWlii not Ion; 
before nccUnf Mr. Selinder arid merely 
told the county official ihal ‘*the SUIIwoier 
conacmtlon area Is very Important to 
BabbllL" 

Second Appraisal 

In October UK. the BLM released a 
htni-awallcd notice of dedsioo to prant the 
Dd Webb swap. n*e opponents, including 
Mr. HaneocK. the Stem Club snd the 
Churchill CuMiy Commission, filed pro- 
tests. raltlnc vatlous concent. Utah Re- 
puMIcan Rep. James Kanaen. chairman of 
a suboDoimliMc, also objeoed. After 
twu days of mecUnp In cany UK. BLM 
omcials decided to rtfulre a second ap- 
praisal of the land near Las Vepas. 
(Tlic value «f the land to be traded for H 
wasn't a parlleuUr Issue.) Mr. Moon 
says he advised Del WebbiMtteeooperale 
In fcttuif s second sppialssl. 

At this point. Dei Webb disltman Mr. 
DIda says, he decided tt renove Mr. Moon 
from the project, fcarinf that ''his tactics 
didn't reflect well eo oiw company" and 
that "his style wasn't fotnetofet It done." 
Mr. Moon's version is that he himself toU 
Del Webb be didn't want to rootloue with 
the somewhat biarre proccia. that “I 
dlda'l want to cIpB up for another trip to 
Disneyland." 

The second sppraisai. commlsslened 
by (he BUI. cane In at Sltjn an 
acre, and the eichanie- cot a second 
fo-shend u ihsi price. Dei Webb wiD tske 
the parcel let two pbaset. It Is starUbf work 
on the flrM UMaocsowu. 

Mr. Cauldlii. Hr. Babbitt's wckesman. 
sees the end result ns a defense of the 
iMcrlar scercta^: *tf you review H and 
Jack up the price,*’ he says, 'it hardly 
sauads like doinf a favor tor the penon 
scekinf the lanl~ 

Mr. Moon says he is ttuoufh uyinf lo 
sriMpr bif Isnd svrapi wHh Waihli«ion. 
Lcanlof hack la as Adirendack cbeir and 
nn te y bif UK dmcolered noteittin out- 
side his Pro^ home, he ssys he yearns 
iur t ^aMer Ufa Tm thmUnp." he mys. 
"of becDTOlrK • teacher." 
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Office of the Commiseioner of School and Public Lands 

SCO Eut CspHol AvMitM 
Seutfi Dsfcots S7$01-5070 
{•Oi) 773*3303 
FAX: 1MB) 773*5520 


Cun Johnson BfVcoHoaly 

Commissioosf Deputy Commissioner 

March 19, 1998 


Conunittee on Resources 

Subcommittee on National Parks and Public Lauds 

U.S. House of Representatives 

814 O’Neill House Office Building 

Washington, D C. 20515 

Dear Subcommittee on National Parks and Public Lands, 

Here is some information for the oversight hearing on Bureau of Land 
Management realty and appraisal issued that is scheduled for Tuesday, March 24, 
1998. 

Wily are land exchanges unportani to South Dakota? 

The creation of state trust land holdings in the Western United States resulted in 
panems of inienninglcd or “checkerboard" federal and state land ONvnership. 
This pattern creates a certain amount of management inefficiency for both parties. 
Further, when die federal government creates a special, or limited, use area (e.g., 
military reservation, wilderness) where state land is caught within, the 
inefficiency evolves into conflict. Either continued state leasing will prevent the 
federal special use. or the federal special use will prevent the state from obtaining 
any revenue from the land. 

For decades, federal and state agencies have conducted land exchanges to 
consohdate ownership and avoid management conflicts. The results have been 
positive but tlicrc remains a great need for further exchanges. In recent decades, 
land exchanges have become more difficult. Federal agencies now must comply 
with significant environmental and other statutes before taking action. 
Urbanization and economic development Imvc greatly increased some western 
land values and make valuations more contentious. Public concern with the 
impacts of changing ownership and use has increased. 
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South Dakota currently has one land exchange in progress with the Bureau of 
Land Management. We are about half way through the exchange process. With 
good luck and no major impediments this exchange will be completed in a time 
frame of about 3 years. 

Using our most recent exchange, although not yet finished, as an example of 
problem areas encountered I will outline the problems and later give suggestions, 
as to addressing tliese problems. 

The fii'st problem we encountered is tl'.e pilt payment problem. As I understand 
pilt, payments will continue to be made on property exchanged to the state, but 
not on new property acquired from the state. 

A second problem is with cultural clearances. These clearances are costly and 
B.L.M. often does not have the finances to complete these clearances. 
Clearances are time consuming and in a state like South Dakota they can only be 
completed when there is no snow on the ground. 

The third major problem is the appraisal process. Addressing these in reverse 
order, what’s wrong with the appraisal process? Often time the state or federal 
properties will fall into some of the follow ing listed categories. 

Riparian Access 

'' Critical Wildlife Habitat " Fishing Sites 

T&E Species ■' Historical Properties 

Winter Range "" View Shed 

State properties trapped inside a federal entity (visa - versa) 

The market for tliese properties may not e.xist or would only have value for some 
non profit agency such as the Nanire Conservancy. Trapped properties only have 
value to the agency or individual who owns or controls the surrounding property. 

In the current South Dakota exchange most of the B.L.M. property is small 
isolated tracts sun’ounded by private property. When we acquire these properties 
the appraisal has to be low enough so that it can be sold or traded to the 
smTounding land owner. At this point several tracts or appraised beyond what 
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the suiTOundine o^vners will pay. One portion of the state property adjoins a 
B.L.M. historical park (Fort Meade) and 1 have had an offer from a private 
individual which is S200 an acre higher than appraised by the B.L.M. appraiser 


If the appraiser is allowed some flexibility I beUeve we can agree on the 
appraised values. 

The problem of cultural clearance in South Dakota is primarily weather related. 
After the first snowfall the clearances stopped, to be taken up again later this 
spring when everything is dry. 1 believe this process would be less time 
consuming and less costly if random clearances were done on low probabdity 
areas and more complete investigations on higli priority or probability areas. A 
second option would be, in a state exchange, to receive additional property from 
B.L.M., to compensate for the cost and have die state assume cultural clearances 
when, or if the propeny is sold. 

On tire pilt payment problem in South Dakota full property taxes are paid by the 
lessee of state property. If an exchange takes place the county may loose 
property tax revenues. This is especially true if the trade crosses county lines. 
Perhaps there should be more than one way to figure pill payments. 

Even with the problems outlined in this testimony the BX.M. mdividuals 1 deal 
with arc professional, competent individuals. If given the freedom and fle.xibility 
to negate some of these stumbling blocks can be solved. 

As a land commissioner 1 teel that progress on these issues is being made and that 
positive changes will come about if decision makers at the top allow this to 
happen. 


Sincerely, 



Curt Jolinson 
Commissioner 
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SHEPARD & ASSOC.. LLC 

Public Land Exchange 14o«p«ui$l. sajM2oo.p.o.Bo>;]57fi,B«iiid*r. cowum 444-o«o] fa.\ 44'?-i»s59 


Date; March 18, 1998 

Hon. James Hansen, Chairman 
HOB WDC 
814 O’Neill 

Washington, DC 20515 

Re; Testimony for Oversight Committee Hearing 
Dear Mr. Hansen: 

My name is David A Carrick, broker and manager of Shepard & Associates, LLC, Public 
Land Exchange. The U.S. House of Representatives’ subcommittee hearing on federal land 
exchanges was brought to my attention by personnel within the Bureau of Land Management in 
Colorado. I subsequently called your assistant Todd Hull, who suggested that I submit written 
testimony which might be of interest and use to the committee. According to Mr. Hull, the focus 
of the hearing will be appraisal issues, therefore, I will limit my comments to issues pertaining to 
appraisals and specifically those invoKing the BLM, and request that this letter be submitted into 
the record. 

First, I would like to provide the Committee with a brief background description of 
Shepard & Associates. Shepard &. Associates, Public Land Exchange, LLC. is a Colorado and 
New Mexico licensed real estate partnership which functions as a proponent for land exchanges 
with the Bureau of Land Man^ement, the U.S. Forest Service and National Parks System in 
Colorado and New Mexico, We initially began proposing and participating in land exchanges 
with the BLM in 1984 as a method whereby private panics might acquire public land without 
having to offer their own land in exchange, and the BLM could acquire properties of public 
interest from citizens who were not interested in BLM disposal propenies. We developed the 
first multi-party land exchange with the BLM in Colorado in 1985. and have been conducting 
exchange pools since that time. Through our exchange pools, we offer private land to the federal 
government in exchange for BLM/L^SFS disposal lands then purchased directly from us by third 
parties. For the past fourteen years our firm has succcssfiilly exchanged thousands of acres of 
private land of significant public interest and usage into the public domain for thousands of acres 
of federal disposal properties which went to various parties, both public and private, including 
municipalities (Denver Water Department), ski areas (Silver Creek Ski Area), land trusts, non- 
profit organizations such as The Nature Conservancy, land development companies, ranchers, and 
other individuals needing assistance in implementing land exchanges through the labyrinth of the 
federal bureaucracy. In addition to our exchange pooling, we also act as consultant on a fee and 
commission basis for parties wishing to exchange tracts of lands directly with the BLM, U.S. 
Forest Service, or the National Park System. 


hiansen Letter - Pa^e / 




76 


I have wo general concerns: first, that the appraisal process discourages, rather than 
encourages, both appraisers and private parties who wish to participate in federal exchanges; and 
second, that recently adopted regulations intended to eliminate perceived sporadic abuse may 
result in the destruction of a valuable federal program which truly serves the public interest. 

While it is important to be vigilantly against the occasional abuse, it seems equally important to 
maintain a program that rationalizes public land issues by bringing into the public domain lands of 
truly public interest and disposing of those public lands which belong in private hands. 

At the present time, Shepard is managing several large land exchanges involving BLM, 
USFS and NPS. The combined value of the federal lands in these exchanges exceeds $7 million. 
In order for our exchanges to be successfiil, it is essential that both selected federal and offered 
non-federal lands be appraised competently and equitably. The majority of our exchange package 
properties are apprais^ by contract appraisers who have w’orked successfully through federal 
review. The list is very small and consequently, their fees are very high. The cost of the 
appraisals on both sides of the exchange are typically borne by the proponent. We select the 
appraisers for the task and pay their fees. The appraisals are conducted using the “Uniform 
Appraisal Standards for Federal Land Acquisitions,” as well as “Uniform Standards of 
Professional Appraisal Practice” (USPAP). In our BLM exchanges, “Request For Real Estate 
Appraisal” Form 9300-8 is the official request from BLM which identifies the public land and 
offered estates to be appraised. This form is given to the contract appraiser by the BLM’s Chief 
State Appraiser. Until recently, contract appraisers have always given us summary reports to 
preview prior to their reports being sent to BLM for review. Upon acceptance by BLM, the 
report becomes the property of the BLM. 

BLM appraisal review procedures generally follow the same format as any appraisal of a 
private property. BLM, however, establishes assumptions that the contract appraiser must 
employ that may or may not accurately depict the estate being appraised. Perhaps the most often 
cited disagreement between contract appraisers and the BLM Chief State Appraiser is the 
question of legal access. The BLM requires the appraiser to consider all BLM tracts as having 
legal access. Although the Colorado constitution allows for private condemnation to access “land 
locked” property, the costs of a private condemnation action can be very expensive, and the 
procedure is not always succcssftil. Furthermore, private condemnation requires payment to the 
owner of the interest condemned. The majority of BLM propenies we select are remnants left 
from the homesteading era and interstitial lands between mining claims. Most lack legal or 
physical access routes, which is why these properties have been identified for disposal. Often 
these land locked properties are acquired by adjacent landowners, but if the adjacent landowners 
pass up the opportunity, we will search for others who might be interested in acquiring an 
inaccessible public property Nonetheless, BLM requires appraisers to appraise BLM properties 
with the assumption that they all have legal access. While an adjacent landowner has an 
advantage over any other prospective buyer, a non-adjacem party who acquires the property will 
need to secure legal access at his sole expense. The appraiser is faced with the dilemma of being 
compelled to base a valuation upon a legal fiction. His task is to determine fair market value 
without any specific buyer or seller in mind as defined by the Uniform Appraisal Standards for 
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Federal Land Acquisitions (1992, pg. 3), " . .as the amount of cash, or terms reasonably equivalent 
to cash, for which all probabilitj' the property would be sold by a knowledgeable owner willing, 
hilt not obligated to sell to a knowledgeable purchaser who deiiired but is not obligated to buy " 

In the private market, an appraiser would have to take into consideration the legal costs and risks 
in obtaining access. The lack of legal access should devalue a public propeny, just as it would a 
privately held parcel. If a particular adjacent landowner gains an advantage over another in the 
market, that is a feir market fact, but the non-adjacent buyer should not be penalized by feir 
market fiction. 

Another inequity in the appraisal of public land vs. private land arises in situations in which 
a condition for disposal of a public property is the encumbrance of the federal land with a 
conservation easement upon its disposal. Certain properties cannot legitimately be disposed of 
without providing certain environmental protections The patentee is required to encumber the 
public property with a conservation easement simultaneously with the issuance of the patent. The 
easement usually restricts the development potential of the property. Although the new owner of 
the property may recoup cenain federal ta,t advantages from the encumbrance, the appraiser is 
faced with another legal fiction. He may not reduce the value of the property resulting from the 
encumbrance. Of course, in the private market, a conservation casement usually results in a 
substantial devaluation of a property’s market value. 

The most disturbing issue I have encountered with federal appraisal procedures in fourteen 
years of conducting federal land exchanges is the requirement of the BLM s Chief State Appraiser 
in Colorado that private appraisers who have been pnvately contracted must withhold their 
reports from the contracting party until the report has been submitted to, reviewed and approved 
by the BLM. This runs entirely contrary to notions of private property, and is especially insulting 
to appraisers. The insinuation is that an appraiser may be influenced in favor of the contracting 
party. Until an appraisal report is reviewed and adopted by BLM, it remains the property of the 
party paying for it. We have been threatened with lawsuits by clients if we disclose the results of 
an appraisal to BLM prior to review by the client BLM will not review an appraisal until Form 
9300-8 is issued, but we often need to have summary appraisals conducted well in advance of 
Form 9300-S. Because certain properties and market conditions will dictate a complicated 
appraisal analysis, the summary appraisal is the most sensible initial scoping tool Form 9300-8 
from BLM usually is not issued until after numerous other steps have been completed and entered 
into the case file, but I have been instructed by BLM not to contract appraisals of federal land, or 
private ofiered lands, until Form 9300-8 is issued Fear of being reprimanded by the BLM Chief 
Appraiser has resulted m some contract appraisers refusing to appraise private or federal 
properties which may be involved in an exchange until they receive Form 9300-8. Form 9300-8 is 
only given to one appraiser per property If a client w-ants a second opinion by contracting 
another appraisal, the results would be superfluous because BLM will only review one report. If 
either BLM or a private party has any questions about an appraisal, a second opinion seems the 
fairest way to answ'er their concerns 

Appraisal considerations appear to be behind the most recent Memorandum No 98-'l2 
from the Director of the Department of the Interior to all State Directors The passing and 
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impiementation of the Federal Land Exchange Facilitation Act (FLEFA) was apparently intended 
to expedite exchanges. Whatever expedience was gained from FLEFA, however, has now been 
stalled by Memo 98-42. That directive now requires all exchanges over $500,000 of federal lands 
to be subject to review by Washington to maintain "‘the credibility of our land exchange program 
and protect the public interest."’ The Direaor’s edict is generally believed among BLM personnel 
and others involved in land exchanges to be the result of certain land exchanges in Nevada in 
which a proponent profited from the federal land acquisition. If this is the case, all exchanges 
over $500,000 in the entire west are being held up because of appraisal questions raised by one 
exchange. How can a Washington, D C. review panel, or the Assistant Secretary, be in a bener 
position than the state and local personnel together with private professional appraisers to 
determine the fairness and validity of an exchange, or its appraised value'’ If an appraisal resulted 
in a favorable value to a private party in an exchange, then the most sensible remedy would be to 
require a second opinion of the appraisal rather than more bureaucratic review. Unfair or 
inaccurate appraisals can cut both ways. There are many federal disposal properties and highly 
desirable potential private land acquisitions for BLM which have failed to be exchanged because 
of unacceptable appraised values 

Appraisals are the single most important consideration in a land exchange The second 
greatest killer of land exchanges is time The longer an exchange takes to close, the higher the 
likelihood of failure When I first began participating in federal land exchanges, I was told that 
the final file document was usually the death certificate of the proponent. Fortunately, we have 
successfully closed many land exchanges without becoming a morbidity statistic Nonetheless, 
time is always working against an exchange. If appraisal procedures are not brought in line with 
standards used in the private marketplace, if BLM insists on screening local and state decisions in 
Washington and continues to follow an iconoclastic approach to private markets and appraisers, 
future federal land exchanges will be plagucd'by ^ure and the biggest loser will be, ironically, 
the public interest BLM is trying to protect. 

Thank you for the opportunity to express my views and opinions in this matter and I am 
always available to assist your committee in any way you might deem appropriate 


Sincerely. 



David Carrick 


[KANSiEr.DOCHB 62 ] 
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